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[bookmark: co_pp_sp_100159_396_1][bookmark: co_g_ID0ETUAE_1]*396 I. Introduction
[bookmark: co_g_ID0EBVAE_1]The states bordering the Gulf of Mexico-Alabama, Florida, Louisiana, Mississippi, and Texas-face numerous challenges in coastal management along those shores, including water pollution from the Mississippi River, substantial subsidence, loss of coastal wetlands, and recurring hurricanes and tropical storms. However, a coastal management problem of increasing importance in the climate change era is sea level rise, and measures to adapt and respond to sea level rise will pose many legal challenges for state and local governments. Constitutional challenges that governmental regulation has taken private property in violation of the federal Constitution are likely to be a significant-psychologically, if not always financially-subset of those legal challenges to coastal management measures.
 
[bookmark: co_g_ID0ETVAE_1][bookmark: co_fnRef_F1363469532_ID0E2VAE_1][bookmark: co_fnRef_F2363469532_ID0EAWAE_1][bookmark: co_fnRef_F3363469532_ID0EGWAE_1][bookmark: co_fnRef_F4363469532_ID0ELWAE_1][bookmark: co_fnRef_F5363469532_ID0EQWAE_1][bookmark: co_fnRef_F6363469532_ID0EUWAE_1]According to the U.S. Global Change Research Program's 2009 report on climate change impacts in the United States, global average sea level rose approximately eight inches over the last century.1 In addition, the rate of sea level rise is accelerating; indeed, the rate of global average sea level rise over the last fifteen years was double the rate of the prior century.2 Sea levels are rising as a result of two forces, both tied to increasing global average temperatures. In the U.S. Southeast, for example, average temperatures have increased 2 F since 1970,3 and climate scientists expect temperatures to increase by 4.5 F to 9 F by the 2080s, depending on emissions scenarios.4 First, increasing sea temperatures resulting from increased air temperatures are causing thermal expansion of ocean waters, increasing the volume of the seas.5 Second, increased air temperatures are causing land ice to melt, increasing the amount of water in the oceans.6
 
[bookmark: co_g_ID0E2WAE_1][bookmark: co_fnRef_F7363469532_ID0EBXAE_1][bookmark: co_pp_sp_100159_397_1][bookmark: co_fnRef_F8363469532_ID0EOXAE_1][bookmark: co_fnRef_F9363469532_ID0E3XAE_1][bookmark: co_fnRef_F10363469532_ID0EJYAE_1]Globally, this ice melting is the great uncertainty regarding sea level rise predictions,7 including for the southeast section of the United States. If the entire Greenland ice sheet melts, global average sea level will rise about 20 feet; if the West Antarctica ice sheet melts, global average sea levels will rise about 16 to 20 feet; and if the East Antarctica ice sheet melts, global average sea levels  *397 will rise about 200 feet.8 As the U.S. Global Change Research Program has noted, “[c]omplete melting of these ice sheets over this century or the next is thought to be virtually impossible, although past climate records provide precedent for very significant decreases in ice volume, and therefore increases in sea level.”9 In the United States, “[r]apid acceleration in the rate of increase in sea-level rise could threaten a large portion of the Southeast coastal zone.”10
 
[bookmark: co_g_ID0EQYAE_1][bookmark: co_fnRef_F11363469532_ID0EYYAE_1][bookmark: co_fnRef_F12363469532_ID0EGZAE_1][bookmark: co_fnRef_F13363469532_ID0EOZAE_1][bookmark: co_fnRef_F14363469532_ID0ETZAE_1][bookmark: co_fnRef_F15363469532_ID0EXZAE_1]The Gulf of Mexico states are more vulnerable to sea level rise than other places globally or in the United States because of land subsidence.11 The Gulf coast already has had “significantly higher rates of relative sea-level rise than the global average during the last 50 years, with the local differences mainly due to land subsidence.”12 These local forces will continue to be important throughout the twenty-first century. Despite uncertainties in ice sheet melting, scientists predict an increase of global average sea level of two feet or more by the end of the century.13 Local subsidence will magnify that impact along the Gulf Coast; for example, a two-foot global average increase in sea level will result in a 3.5-foot sea level rise at Galveston, Texas.14 Indeed, Orrin H. Pilkey and Rob Young recently identified the Gulf Coast and the Mississippi River Delta in particular as “ground zero” of sea level rise issues in the United States.15
 
[bookmark: co_g_ID0E5ZAE_1][bookmark: co_fnRef_F16363469532_ID0EJ1AE_1][bookmark: co_fnRef_F17363469532_ID0EX1AE_1][bookmark: co_fnRef_F18363469532_ID0E11AE_1][bookmark: co_pp_sp_100159_398_1][bookmark: co_fnRef_F19363469532_ID0EC2AE_1][bookmark: co_fnRef_F20363469532_ID0EG2AE_1]Nor is local subsidence the only phenomenon that will exacerbate the impacts of sea level rise along the Gulf Coast. Hurricanes and lesser storms and the storm surge that they bring also increase the damage from sea level rise.16 However, “[e]ven with no increase in hurricane intensity, coastal inundation and shoreline retreat [in the U.S. Southeast] would increase as sea-level rise accelerates, which is one of the most certain and most costly consequences of a warming climate.”17 Associated impacts of sea level rise to the Gulf Coast include: changes to the marine ecosystems in the Gulf and hence the livelihoods that depend on fishing, tourism, and recreation;18 salt-water intrusion into public *398 water supplies;19 and public health threats such as Vibrio vulnificus, cholera, and mosquito-borne diseases.20
 
[bookmark: co_g_ID0EN2AE_1][bookmark: co_fnRef_F21363469532_ID0EX2AE_1]In the face of these multiple and multiplying threats to public health and welfare from sea level rise and associated climate change impacts, increased state and local government action in and regulation of the Gulf Coast is virtually inevitable. Such governmental oversight will probably range from minimally intrusive actions, such as more detailed hurricane evacuation plans or increased attention to public health preparedness, to-at least potentially-fairly disruptive interference with coastal private property rights, including increasingly stringent coastal retreat policies.21
 
[bookmark: co_g_ID0E52AE_1][bookmark: co_fnRef_F22363469532_ID0EE3AE_1][bookmark: co_fnRef_F23363469532_ID0EJ3AE_1][bookmark: co_fnRef_F24363469532_ID0ER3AE_1][bookmark: co_fnRef_F25363469532_ID0EV3AE_1]Government action in the Gulf coastal zone that limits or otherwise affects private property rights leaves state and local governments vulnerable to claims that they have taken private property in violation of the federal Constitution22 and the relevant state constitution.23 However, although such takings claims are likely to be many, and although the threat of takings liability may chill government willingness to respond to sea level rise, not all (and in fact probably not most) takings claims asserted will be successful. In particular, as the U.S. Supreme Court has recognized, no unconstitutional taking of private property occurs under the federal Constitution if the property owner's claimed rights were never part of that owner's title.24 As a result, certain “background principles” of state property law allow the relevant governments to address sea level rise along the Gulf Coast without incurring an obligation to compensate coastal property owners, even if those actions interfere with or prohibit a landowner's desired use of coastal property.25
 
[bookmark: co_pp_sp_100159_399_1][bookmark: co_g_ID0E33AE_1][bookmark: co_fnRef_F26363469532_ID0ER4AE_1]*399 This Article examines two of these “background principles” of state property law-state public trust doctrines and the doctrine of public necessity-to assess their abilities to insulate state and local coastal regulation from landowner claims of regulatory takings. It begins in Part I by providing the federal constitutional framework for the “background principles” analysis, focusing on the U.S. Supreme Court's 1992 decision in Lucas v. South Carolina Coastal Council.26 In Part II, this Article examines the Gulf states' public trust doctrines as potential defenses to constitutional takings claims, noting that several Gulf states have already found their public trust doctrines to provide an adequate legal basis for uncompensated regulation for coastal protection and restoration. Part III, in turn, examines the lesser-known “background principle” of the public necessity doctrine, which may become of increasing importance to state and local regulation in a climate change era. The Article concludes that state and local governments generally have more tools to protect the coast than are generally acknowledged and that their defenses to coastal takings claims will increasingly strengthen as sea level rise and coastal deterioration become true emergencies and public crises.
 
[bookmark: co_g_ID0EA5AE_1]II. Lucas's “Background Principles” of State Property Law, the Public Trust Doctrine, and Public Necessity
[bookmark: co_g_ID0EK5AE_1][bookmark: co_fnRef_F27363469532_ID0ES5AE_1][bookmark: co_fnRef_F28363469532_ID0EW5AE_1]The Fifth and Fourteenth Amendments to the U.S. Constitution prohibit the taking of private property for public use without compensation by, respectively, the federal and state/local governments.27 Until 1922, this prohibition on uncompensated takings of private property was limited to governments' physical takings-for example, the condemnation of private land for a public road or a government building.28
 
[bookmark: co_g_ID0E45AE_1][bookmark: co_fnRef_F29363469532_ID0EL6AE_1][bookmark: co_pp_sp_100159_400_1][bookmark: co_fnRef_F30363469532_ID0EBAAG_1]In 1922, however, the U.S. Supreme Court decided Pennsylvania Coal Co. v. Mahon29 and recognized for the first time that state and local regulation might also amount to an unconstitutional taking of private property. As Justice Oliver *400 Wendell Holmes articulated in that decision, “while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.”30
 
[bookmark: co_g_ID0EIAAG_1][bookmark: co_fnRef_F31363469532_ID0EQAAG_1][bookmark: co_fnRef_F32363469532_ID0ETAAG_1][bookmark: co_fnRef_F33363469532_ID0EWAAG_1][bookmark: co_fnRef_F34363469532_ID0EZAAG_1][bookmark: co_fnRef_F35363469532_ID0E3AAG_1][bookmark: co_fnRef_F36363469532_ID0EHBAG_1]The legacy of the Pennsylvania Coal decision for regulatory takings analyses has been long and convoluted-and much discussed in legal scholarship.31 Although there are many ways to categorize takings claims under the Supreme Court's jurisprudence, the Court has now recognized three essential categories of takings: (1) physical takings of property, which require compensation in all circumstances;32 (2) a small category of per se regulatory takings,33 where the regulation deprives the landowner of all economic use of the land, which also automatically require compensation;34 and (3) the much larger category of alleged regulatory takings that merely deprive the owner of some (but not all) uses or value of the property,35 which are evaluated through the three-part balancing test that the Supreme Court established in Penn Central Transportation Co. v. New York City.36
 
[bookmark: co_g_ID0EPBAG_1]More important for this Article, however, is the fact that Pennsylvania Coal effectively eliminated the originally broad police power defense to regulatory takings claims. Fittingly for the subject of sea level rise, the Supreme Court made this point clear in Lucas, a takings case involving South Carolina's attempt to regulate and protect its coast.
 
[bookmark: co_g_ID0E5BAG_1][bookmark: co_fnRef_F37363469532_ID0EGCAG_1][bookmark: co_pp_sp_100159_401_1][bookmark: co_fnRef_F38363469532_ID0EOCAG_1][bookmark: co_fnRef_F39363469532_ID0E2CAG_1]The Lucas Court evaluated whether South Carolina's 1988 Beachfront Management Act effected a taking of Lucas's coastal property.37 The parties conceded that application of the Act *401 essentially prohibited all development of plaintiff Lucas's beachfront property,38 and the Court eventually concluded that “[w]here the State seeks to sustain regulation that deprives land of all economically beneficial use, we think it may resist compensation only if the logically antecedent inquiry into the nature of the owner's estate shows that the proscribed use interests were not part of his title to begin with.”39
 
[bookmark: co_g_ID0ECDAG_1][bookmark: co_fnRef_F40363469532_ID0EKDAG_1][bookmark: co_fnRef_F41363469532_ID0ERDAG_1]Thus, the Court established, the relevant focus is state property law, and the state's general police powers to protect public health, safety, and welfare were not sufficient to insulate South Carolina's legislation from the regulatory takings claim.40 While this point perhaps seems obvious now, many states had clung to broad police power defenses to regulatory takings claims. Indeed, in Lucas itself, South Carolina argued, and the South Carolina Supreme Court had found, that the Beach Management Act prevented a public harm and hence that the Act was a proper exercise of the police power, insulating the state from takings claims based on the Act's operation.41
 
[bookmark: co_g_ID0EYDAG_1][bookmark: co_fnRef_F42363469532_ID0EKEAG_1][bookmark: co_fnRef_F43363469532_ID0EPEAG_1][bookmark: co_fnRef_F44363469532_ID0EBFAG_1]The U.S. Supreme Court, however, found this blanket police power defense to regulatory takings too facile and too broad. While it acknowledged that “many of our prior opinions have suggested that ‘harmful or noxious uses' of property may be proscribed by government regulation without the requirement of compensation[,]”42 it limited those opinions to merely affirming that regulation could result in a diminution in value without effecting an unconstitutional taking.43 As a result, “that noxious-use logic cannot serve as a touchstone to distinguish regulatory ‘takings'-which require compensation-from regulatory deprivations that do not require compensation.”44
 
[bookmark: co_g_ID0ELFAG_1][bookmark: co_fnRef_F45363469532_ID0E3FAG_1][bookmark: co_pp_sp_100159_402_1]Of course, proper exercise of the police power remains relevant in the Penn Central analysis because “the property owner necessarily expects the uses of his property to be restricted, from time to time, by various measures newly enacted by the State in legitimate exercise of its police powers . . . .”45 In contrast, a state *402 or local government has a harder battle when it attempts to prohibit “all economically beneficial use of land:”
[bookmark: co_fnRef_F46363469532_ID0EZGAG_1]Any limitation so severe cannot be newly legislated or decreed (without compensation), but must inhere in the title itself, in the restrictions that background principles of the State's law of property and nuisance already place upon land ownership. A law or decree with such an effect must, in other words, do no more than duplicate the result that could have been achieved in the courts-by adjacent landowners (or other uniquely affected persons) under the State's law of private nuisance, or by the State under its complementary power to abate nuisances that affect the public generally, or otherwise.46
[bookmark: co_fnRef_F47363469532_ID0EOHAG_1]As a result, to have a defense against per se regulatory takings, “South Carolina must identify background principles of nuisance and property law that prohibit the uses [Lucas] now intends in the circumstances in which the property is presently found.”47
 
 
 
[bookmark: co_g_ID0EVHAG_1][bookmark: co_fnRef_F48363469532_ID0EFIAG_1]Given its prominence in the Lucas decision, nuisance law (both public and private nuisance) has become the most prominently asserted “background principle” of state property law that can serve as a defense to takings claims.48 As the Lucas Court allowed, however, other background principles of state property law may similarly accord states and local governments broad regulatory authority protected from regulatory takings claims. The rest of this Article examines two candidate “background principles” for the Gulf of Mexico states dealing with sea level rise and associated problems: the states' public trust doctrines and their public necessity doctrines.
 
[bookmark: co_g_ID0ERIAG_1][bookmark: co_fnRef_F49363469532_ID0E3IAG_1][bookmark: co_pp_sp_100159_403_1][bookmark: co_fnRef_F50363469532_ID0EHJAG_1][bookmark: co_fnRef_F51363469532_ID0EMJAG_1]One caveat is necessary, however. The U.S. Constitution protects private property only from actual takings of the property by governments.49 Many state constitutions are more protective of private property. For example, the Georgia, Louisiana, and Mississippi Constitutions require compensation when private *403 property is “taken or damaged” for public purposes,50 while the Texas Constitution requires compensation whenever private property in “taken, damaged, or destroyed” for public purposes.51 In these four Gulf states, therefore, the Penn Central protection from compensation as a result of regulation that merely diminishes property value or limits some use is absent or greatly attenuated, requiring protective “background principles” to operate with even greater strength.
 
[bookmark: co_g_ID0EVJAG_1]III. The Gulf States' Public Trust Doctrines and Regulatory Takings Liability for Coastal Defense and Improvement
[bookmark: co_g_ID0E6JAG_1]A. State Public Trust Doctrines in General
[bookmark: co_g_ID0EJKAG_1][bookmark: co_fnRef_F52363469532_ID0ERKAG_1][bookmark: co_fnRef_F53363469532_ID0E6KAG_1][bookmark: co_fnRef_F54363469532_ID0EDLAG_1]The U.S. Supreme Court has recognized the existence of a public trust doctrine in the United States, and this doctrine decisively applies to coastal and tidal waters.52 Most famously, in Illinois Central Railroad v. Illinois, the Court held that states hold title to the lands beneath navigable waters “in trust for the people of the state, that they may enjoy the navigation of the waters, carry on commerce over them, and have liberty of fishing therein, freed from the obstruction or interference of private parties.”53 States can expand-and have expanded-upon this basic public trust doctrine in several ways, such as by extending the scope of the trust beyond the navigable-in-fact and tidal waters or by enumerating additional public uses protected by the trust beyond the Illinois Central triad of navigation, commerce, and fishing.54
 
[bookmark: co_g_ID0EKLAG_1][bookmark: co_fnRef_F55363469532_ID0ESLAG_1][bookmark: co_fnRef_F56363469532_ID0EYLAG_1][bookmark: co_pp_sp_100159_404_1][bookmark: co_fnRef_F57363469532_ID0EBMAG_1]In Illinois Central, the public trust doctrine acted as a restraint on government action, prohibiting the State of Illinois from completely alienating the public interest in the Chicago Harbor to private parties.55 As a result, this public interest, sometimes referred to as the jus publicum, continues to inhere in public trust lands and waters even after the state has conveyed bare legal title (the jus privatum).56 In Illinois Central, for example, this *404 continuing public interest allowed the State of Illinois to rescind its transfer of submerged lands without penalty.57
 
[bookmark: co_g_ID0EIMAG_1][bookmark: co_fnRef_F58363469532_ID0ETMAG_1][bookmark: co_fnRef_F59363469532_ID0EANAG_1][bookmark: co_fnRef_F60363469532_ID0EFNAG_1]However, the public trust interest in coastal and navigable waters can also support state regulation to promote or protect the public trust. Moreover, because the public trust doctrine is a “background principle” of state property law, it can become a defense to regulatory takings, as commentators recognized almost immediately after Lucas.58 Indeed, several coastal states-including South Carolina, the state of origin of the Lucas decision-have applied their public trust doctrines to defeat takings claims.59 Moreover, even where the public trust doctrine does not afford a state a complete defense to a regulatory takings claim, it generally remains relevant to a Penn Central analysis, because it helps to define the scope of the owner's property interest and the reasonableness of his or her investment-backed expectations.60 Thus, when Gulf states pursue coastal regulation, their public-trust-doctrine-based defense would be that government action in advancement or protection of public interests in the coastal lands and waters cannot constitute a taking.
 
[bookmark: co_g_ID0EONAG_1]B. Alabama's Public Trust Doctrine and Takings Claims
[bookmark: co_g_ID0EYNAG_1][bookmark: co_fnRef_F61363469532_ID0EKOAG_1][bookmark: co_fnRef_F62363469532_ID0EPOAG_1][bookmark: co_fnRef_F63363469532_ID0ETOAG_1]Alabama still has an underdeveloped public trust doctrine. Nevertheless, the Alabama Constitution does provide that “all navigable waters shall remain forever public highways, free to the citizens of the state and the United States,”61 and Alabama case law indicates that the public trust doctrine protects commerce, navigation, and fishing.62 Moreover, case law limits the state's ability to alienate publicly owned lands, including wharves.63
 
[bookmark: co_g_ID0E1OAG_1][bookmark: co_pp_sp_100159_405_1][bookmark: co_fnRef_F64363469532_ID0EQPAG_1]While recent development of Alabama's public trust doctrine is limited, the Alabama Supreme Court declared in the nineteenth century that “the people of Alabama own absolutely the oyster-beds and oysters[,]” and such resources may be fished only in *405 accordance with the laws of the state.64 Moreover, in so doing, the Alabama Supreme Court clearly recognized a public trust imperative to state regulatory control over oysters:
[bookmark: co_fnRef_F65363469532_ID0EBQAG_1]The State of Alabama owns the absolute property in the oyster-beds and oysters in her navigable waters, holding it in trust for the use and benefit of her people, subject only to the paramount right of navigation; and in the exercise of her property rights, she may, by legislative enactment, grant or give away the right to take oysters, restricting the grant to her own citizens, and qualifying the exercise of it by them by limitations as to time and manner of taking, selling, or transporting, until the oysters have become an article of inter-state commerce, and as such subject to the laws of the United States.65
 
. . .
 
[bookmark: co_fnRef_F66363469532_ID0EGRAG_1]“But this soil is held by the state not only subject to, but in some sense in trust for, the enjoyment of certain public rights, among which is the common liberty of taking fish, as well shell-fish as floating fish. The state holds the propriety of this soil for the conservation of the public rights of fishery thereon, and may regulate the modes of that enjoyment so as to prevent the destruction of the fishery. In other words, it may forbid all such acts as would render the public right less valuable or destroy it altogether. This power results from the ownership of the soil from the legislative jurisdiction of the state over it, and from its duty to preserve unimpaired those public uses for which the soil is held.”66
[bookmark: co_fnRef_F67363469532_ID0EVRAG_1]In 1936, the Alabama Supreme Court relied on this assertion of public trust authority to uphold Alabama's seafood harvest laws against constitutional challenges.67
 
 
 
[bookmark: co_g_ID0E3RAG_1]The oyster and seafood cases in Alabama thus recognize the public trust doctrine as a source of governmental regulatory authority to protect public trust resources. Therefore, they suggest that Alabama could, if properly motivated, use the public trust doctrine as a legal basis for protecting other coastal resources without running afoul of the prohibition on takings.
 
[bookmark: co_pp_sp_100159_406_1][bookmark: co_g_ID0ELSAG_1]*406 C. Florida's Public Trust Doctrine and Takings Claims
[bookmark: co_g_ID0EZSAG_1][bookmark: co_fnRef_F68363469532_ID0EKTAG_1][bookmark: co_fnRef_F69363469532_ID0EOTAG_1]Since 1970, the Florida Constitution has incorporated the state's public trust doctrine, declaring that “[t]he title to lands under navigable waters, within the boundaries of the state, . . . is held by the state, by virtue of its sovereignty, in trust for all the people.”68 This provision also directly limits the state's ability to alienate public trust lands.69
 
[bookmark: co_g_ID0EVTAG_1][bookmark: co_fnRef_F70363469532_ID0EGUAG_1][bookmark: co_fnRef_F71363469532_ID0EKUAG_1]In addition, by statute, Florida declares that public lands-including sovereign submerged lands subject to the public trust-“shall be managed to serve the public interest by protecting and conserving land, air, water, and the state's natural resources, which contribute to the public health, welfare, and economy of the state.”70 This provision incorporates a stewardship ethic and states that such lands are held in a public trust.71
 
[bookmark: co_g_ID0ERUAG_1][bookmark: co_fnRef_F72363469532_ID0EDVAG_1][bookmark: co_fnRef_F73363469532_ID0EIVAG_1][bookmark: co_fnRef_F74363469532_ID0EVVAG_1]Under Florida's public trust doctrine, “[t]he public has a right to use navigable waters for navigation, commerce, fishing, and bathing and ‘other easements allowed by law.”’72 These rights include use of the foreshore.73 Moreover, the lands beneath navigable waters are “trust property and should be devoted to the fulfillment of the purposes of the trust, towit [sic]: the service of the people.”74
 
[bookmark: co_g_ID0E3VAG_1][bookmark: co_fnRef_F75363469532_ID0ELWAG_1][bookmark: co_fnRef_F76363469532_ID0E3WAG_1][bookmark: co_pp_sp_100159_407_1][bookmark: co_fnRef_F77363469532_ID0EFXAG_1]While the Florida Court of Appeals has held that “the public trust doctrine does not preclude a party from asserting that state regulation has resulted in a compensable taking of an interest in property obtained from the state,”75 as a practical matter the public trust doctrine does protect the state from takings claims. For example, in the same case, the court found that no takings liability arose when the Florida legislature in 1990 prohibited oil and gas development in certain submerged lands despite existing leases and permits, because “a mere license or permit to use land was not a protected property right which could be taken where the interest was obtained subject to the public trust doctrine.”76 Similarly, as a result of the public trust doctrine, the state's denial of a permit to construct a private dock in navigable waters was not *407 a taking, because even riparian owners must show some need before being allowed to use public submerged land.77
 
[bookmark: co_g_ID0EMXAG_1][bookmark: co_fnRef_F78363469532_ID0EUXAG_1][bookmark: co_fnRef_F79363469532_ID0ECYAG_1]Finally, most recently, the Florida Supreme Court relied heavily on the state's public trust doctrine while finding that the state's Beach and Shore Preservation Act's scheme for beach renourishment did not effect an unconstitutional taking of littoral owners' riparian rights to accretions, relictions, access, and contact with the water.78 The court emphasized that “[u]nder both the Florida Constitution and the common law, the State holds the lands seaward of the MHWL [mean high water line], including the beaches between the mean high and low water lines, in trust for the public for the purposes of bathing, fishing, and navigation.”79 The court then quoted extensively from its 1919 opinion in Brickell v. Trammel, emphasizing that:
“The trust in which the title to the lands under navigable waters is held is governmental in its nature and cannot be wholly alienated by the states. For the purpose of enhancing the rights and interests of the whole people, the states may by appropriate means grant to individuals limited privileges in the lands under navigable waters, but not so as to divert them or the waters thereon from their proper uses for the public welfare, or so as to relieve the states respectively of the control and regulation of the uses afforded by the land and the waters, or so as to interfere with the lawful authority of Congress.
 
[bookmark: co_fnRef_F80363469532_ID0EQZAG_1]”New states, including Florida, admitted ‘into the Union on equal footing with the original states, in all respects whatsoever,’ have the same rights, prerogatives, and duties with respect to the navigable waters and the lands thereunder within their borders as have the original 13 states of the American Union. Among these prerogatives are the right and duty of the states to own and hold the lands under navigable waters for the benefit of the people . . . .”80
[bookmark: co_pp_sp_100159_408_1][bookmark: co_fnRef_F81363469532_ID0EU1AG_1]These public trust duties and obligations were incorporated into the Florida Constitution, as well, with the result that “the State *408 has a constitutional duty to protect Florida's beaches, part of which it holds ‘in trust for all the people.”’81
 
 
 
[bookmark: co_g_ID0E31AG_1]The Beach and Shore Preservation Act, in turn, helps the State of Florida to carry out its constitutional public trust duties. According to the Florida Supreme Court:
As explained earlier, the State has a constitutional duty to protect Florida's beaches, part of which it holds in trust for public use. The Beach and Shore Preservation Act effectuates this constitutional duty when the State is faced with critically eroded, storm-damaged beaches.
 
Like the common law, the Act seeks a careful balance between the interests of the public and the interests of the private upland owners. By authorizing the addition of sand to sovereignty lands, the Act prevents further loss of public beaches, protects existing structures, and repairs prior damage. In doing so, the Act promotes the public's economic, ecological, recreational, and aesthetic interests in the shoreline. On the other hand, the Act benefits private upland owners by restoring beach already lost and by protecting their property from future storm damage and erosion.
 
. . .
 
[bookmark: co_fnRef_F82363469532_ID0EE4AG_1]To summarize, the Act effectuates the State's constitutional duty to protect Florida's beaches in a way that reasonably balances public and private interests. Without the beach renourishment provided for under the Act, the public would lose vital economic and natural resources. As for the upland owners, the beach renourishment protects their property from future storm damage and erosion while preserving their littoral rights to access, use, and view. Consequently, just as with the common law, the Act facially achieves a reasonable balance of interests and rights to uniquely valuable and volatile property interests.82
[bookmark: co_fnRef_F83363469532_ID0EU4AG_1][bookmark: co_pp_sp_100159_409_1][bookmark: co_fnRef_F84363469532_ID0E44AG_1]Viewed in this light, and given the Act's protection of common-law littoral rights, the Florida Supreme Court concluded that the Act did not effect a taking of private property.83 In June 2010, the U.S. Supreme Court upheld that conclusion, emphasizing as it had in *409 Lucas the primacy of state property law in evaluating takings claims-and noting the import of Florida's public trust doctrine.84
 
 
 
[bookmark: co_g_ID0EE5AG_1]Thus, Florida has a long and continuing tradition of using its public trust doctrine to effectively insulate from constitutional takings claims regulation that seeks to restore the state's coasts and to protect public trust resources. The Florida Supreme Court has arguably now deepened that insulation by explicitly announcing that the State has a constitutional public trust duty to protect the state's beaches, shores, and coastlines from erosion and loss of public trust use. The public trust doctrine would thus seem to give Florida and governmental entities within it great latitude to enact coastal regulation free of a duty to compensate private property owners.
 
[bookmark: co_g_ID0EW5AG_1]D. Louisiana's Public Trust Doctrine and Takings Claims
[bookmark: co_g_ID0EA6AG_1]As in Florida, Louisiana's public trust doctrine gives the state great authority to regulate to protect its coasts without effecting an unconstitutional taking. Moreover, Louisiana connects its public trust doctrine to the protection of environmental values generally, potentially expanding the scope of coastal regulation that would be protected from takings claims.
 
[bookmark: co_g_ID0EP6AG_1][bookmark: co_fnRef_F85363469532_ID0EAABG_1][bookmark: co_fnRef_F86363469532_ID0EFABG_1][bookmark: co_fnRef_F87363469532_ID0EJABG_1]The Louisiana Constitution proclaims that “[t]he natural resources of the state, including air and water, and the healthful, scenic, historic, and esthetic quality of the environment shall be protected, conserved, and replenished insofar as possible and consistent with the health, safety, and welfare of the people.”85 The Louisiana Court of Appeals has identified this constitutional provision as the state's public trust doctrine.86 In addition, the Louisiana Constitution restricts the state's ability to alienate public trust lands.87
 
[bookmark: co_g_ID0EQABG_1]Louisiana has also codified its public trust doctrine. In current form, the Louisiana statutes provide that:
[bookmark: co_pp_sp_100159_410_1][bookmark: co_fnRef_F88363469532_ID0EVBBG_1]The beds and bottoms of all navigable waters and the banks or shores of bays, arms of the sea, the Gulf of Mexico, and navigable lakes belong to the state of Louisiana, and the policy of this state is hereby declared to be that these lands and water bottoms, hereinafter referred to as “public *410 lands”, shall be protected, administered, and conserved to best ensure full public navigation, fishery, recreation, and other interests. Unregulated encroachments upon these properties may result in injury and interference with the public use and enjoyment and may create hazards to the health, safety, and welfare of the citizens of this state. To provide for the orderly protection and management of these state-owned properties and serve the best interests of all citizens, the lands and water bottoms, except those excluded and exempted and as otherwise provided by this Chapter or as otherwise provided by law, shall be under the management of the Department of Natural Resources, hereinafter referred to as the “department”. The State Land Office, hereinafter referred to as the “office”, shall be responsible for the control, permitting, and leasing of encroachments upon public lands, in accordance with this Chapter and the laws of Louisiana and the United States.88
Under this codification, the Gulf of Mexico is clearly included within the scope of Louisiana's public trust doctrine.
 
 
 
[bookmark: co_g_ID0EJCBG_1]In addition, the Louisiana courts have relied on the state's public trust doctrine to uphold legislation regulating coastal resources. Thus, the state Marine Resources Conservation Act, which banned gillnetting, worked to fulfill the public trust doctrine:
[bookmark: co_fnRef_F89363469532_ID0EADBG_1]In order to fulfill the mandate of the Public Trust Doctrine, given the very nature of natural resources, the Legislature may find it necessary from time to time to make adjustments to previously-enacted laws in response to the changes in the variations of natural resources resulting from the use or conservation of those resources.89
[bookmark: co_fnRef_F90363469532_ID0EPDBG_1]In addition, the Louisiana Supreme Court has suggested that, under its public trust doctrine, Louisiana can protect its coastline from erosion without effecting a taking, even when the measures it implements damage existing oyster leases.90
 
 
 
[bookmark: co_pp_sp_100159_411_1][bookmark: co_g_ID0EWDBG_1]*411 E. Mississippi's Public Trust Doctrine and Takings Claims
[bookmark: co_g_ID0EEEBG_1][bookmark: co_fnRef_F91363469532_ID0EMEBG_1][bookmark: co_fnRef_F92363469532_ID0EYEBG_1][bookmark: co_fnRef_F93363469532_ID0E3EBG_1]The Mississippi courts have not squarely addressed the issue of whether the Mississippi public trust doctrine provides a defense against regulatory takings claims.91 Moreover, as noted, the Mississippi Constitution is more protective of private property rights than the U.S. Constitution, providing that “[p]rivate property shall not be taken or damaged for public use, except on due compensation being first made to the owner or owners thereof, in a manner to be prescribed by law[.]”92 As a result, when highway construction altered the use of the tidelands, the state constitution required compensation if nearby landowners could show that the alteration resulted in a loss or diminution of their view of the ocean or access to the tidelands.93
 
[bookmark: co_g_ID0EDFBG_1][bookmark: co_fnRef_F94363469532_ID0ELFBG_1]Nevertheless, Mississippi property law would limit the type of takings claims available in response to coastal regulation, because riparian and littoral rights in Mississippi are mere licenses or privileges that can be revoked through the police power without compensation.94 In addition, although case law is not clear on the point, Mississippi law does suggest that the state's public trust doctrine would protect state and local governments from regulatory takings claims.
 
[bookmark: co_g_ID0EUFBG_1][bookmark: co_fnRef_F95363469532_ID0E1FBG_1][bookmark: co_fnRef_F96363469532_ID0E6FBG_1]As a beginning matter, the Mississippi Constitution protects the navigable waters from obstruction,95 and the state's statutes establish a public policy to protect coastal resources.96 For example, the Public Trust Tidelands Act declares:
[bookmark: co_fnRef_F97363469532_ID0EQGBG_1]the public policy of this state to favor the preservation of the natural state of the public trust tidelands and their ecosystems and to prevent the despoliation and destruction of them, except where a specific alteration of specific public trust tidelands would serve a higher public interest in compliance with the public purposes of the public trust in which such tidelands are held.97
[bookmark: co_pp_sp_100159_412_1][bookmark: co_fnRef_F98363469532_ID0EDHBG_1]*412 The Mississippi Supreme Court has twice upheld this Act against constitutional challenges.98
 
 
 
[bookmark: co_g_ID0EKHBG_1][bookmark: co_fnRef_F99363469532_ID0E2HBG_1][bookmark: co_fnRef_F100363469532_ID0E5HBG_1]Similarly, Mississippi's Coastal Wetlands Protection Act declares in very similar public trust language “the public policy of this state to favor the preservation of the natural state of coastal wetlands and their ecosystems . . . .”99 Given the role of coastal wetlands in protecting coasts from storm surge and other problems associated with sea level rise,100 this statutory promotion of the public trust doctrine could provide Mississippi regulators with substantial authority to impinge on coastal property rights.
 
[bookmark: co_g_ID0EHIBG_1][bookmark: co_fnRef_F101363469532_ID0E1IBG_1]Mississippi case law very broadly defines the public rights protected under the public trust doctrine, again potentially strengthening the state's regulatory authority. Specifically, the Mississippi public trust doctrine protects the public's right to navigation and transportation, commerce, fishing, bathing, swimming, other recreational activities, development of mineral resources, environmental protection and preservation, and “enhancement of aquatic, avarian, and marine life, sea agriculture, and no doubt others.”101
 
[bookmark: co_g_ID0EBJBG_1][bookmark: co_fnRef_F102363469532_ID0EKJBG_1][bookmark: co_fnRef_F103363469532_ID0EPJBG_1][bookmark: co_fnRef_F104363469532_ID0E3JBG_1]Moreover, the Mississippi Supreme Court has clearly indicated that Mississippi's public trust doctrine is an evolving doctrine intended to protect the needs of the people. First, the court has cited with approval the expansive California public trust doctrine,102 which can alter private property rights in California.103 Second, it has declared “that the purposes of the trust have evolved with the needs and sensitivities of the people-and the capacity of trust properties through proper stewardship to serve those needs.”104
 
[bookmark: co_g_ID0EDKBG_1][bookmark: co_pp_sp_100159_413_1][bookmark: co_fnRef_F105363469532_ID0E3KBG_1][bookmark: co_fnRef_F106363469532_ID0EBLBG_1][bookmark: co_fnRef_F107363469532_ID0EOLBG_1]Finally, the Mississippi Supreme Court appears to have taken a pragmatic approach to the public trust doctrine. For example, Mississippi law “prohibits disposition or use of trust property *413 except in furtherance of the public purpose.”105 However, when the court upheld the Public Trust Tidelands Act in 1994, the issue before the court was the Act's provisions for establishing the boundary line between public and private lands, which the Act indicated should be the 1973 mean high water line.106 The Secretary of State argued that the resulting boundary line would constitute an unconstitutional “donation” of public trust lands to private landowners, but the court disagreed, recognizing the Act “as a unified attempt by the Legislature to resolve the discord existing between the State and area landowners.”107
 
[bookmark: co_g_ID0EVLBG_1]F. Texas's Public Trust Doctrine and Takings Claims
[bookmark: co_g_ID0E6LBG_1][bookmark: co_fnRef_F108363469532_ID0ECNBG_1][bookmark: co_fnRef_F109363469532_ID0EGNBG_1]The Texas Constitution states that “[t]he conservation and development of all the natural resources of this State . . . are each and all hereby declared public rights and duties,” including “the navigation of its inland and coastal waters” and “the preservation and conservation of all such natural resources” and directly empowers the state legislature to act.108 In 2005, the Texas Court of Appeals indicated that this provision is relevant to the state's public trust doctrine.109
 
[bookmark: co_g_ID0ENNBG_1][bookmark: co_fnRef_F110363469532_ID0EVNBG_1][bookmark: co_fnRef_F111363469532_ID0ECOBG_1]Under the Texas common-law public trust doctrine, public rights in public trust lands include hunting, fishing, navigation, “and other lawful purposes.”110 Moreover, “[t]he purpose of the State maintaining title to the beds and waters of all navigable bodies is to protect the public's interest in those scarce natural resources.”111
 
[bookmark: co_g_ID0EJOBG_1][bookmark: co_fnRef_F112363469532_ID0EGPBG_1][bookmark: co_fnRef_F113363469532_ID0ELPBG_1][bookmark: co_pp_sp_100159_414_1][bookmark: co_fnRef_F114363469532_ID0E3PBG_1]Much of this state protection comes through statute. For example, under the Texas Coastal Public Lands Management Act of 1973, “[t]he natural resources of the surface estate in coastal public land shall be preserved,” including “the natural aesthetic values of those areas and the value of the areas in their natural state for the protection and nurture of all types of marine life and wildlife.”112 Uses benefiting the public at large take priority over uses benefiting individuals.113 However, coastal public lands *414 “exclude beaches bordering on and the water of the open Gulf of Mexico and the land lying beneath this water.”114
 
[bookmark: co_g_ID0EDQBG_1][bookmark: co_fnRef_F115363469532_ID0EUQBG_1]Such beaches are protected, however, under the Texas Open Beaches Act, which guarantees the public “the free and unrestricted right of ingress and egress to and from the state-owned beaches bordering on the seaward shore of the Gulf of Mexico . . . .”115 This Act has been the subject of 2010 decisions from both the Texas Supreme Court and the Texas Court of Appeals, discussed below.
 
[bookmark: co_g_ID0E4QBG_1][bookmark: co_fnRef_F116363469532_ID0EDRBG_1][bookmark: co_fnRef_F117363469532_ID0ELRBG_1][bookmark: co_fnRef_F118363469532_ID0EPRBG_1]Although the Takings Clause in the Texas Constitution is more protective than the federal Takings Clauses,116 several aspects of Texas law indicate that the state has substantial authority to regulate to protect public rights and public welfare in the coast without effecting an unconstitutional taking. First, Texas eliminated riparian and littoral rights for any properties acquired after 1895, limiting takings claims based on those rights.117 Second, with respect to takings claims asserted pursuant to the Texas Constitution, the state retains a broad police power defense to takings liability.118
 
[bookmark: co_g_ID0EWRBG_1][bookmark: co_fnRef_F119363469532_ID0E3RBG_1][bookmark: co_fnRef_F120363469532_ID0EJSBG_1][bookmark: co_fnRef_F121363469532_ID0EOSBG_1][bookmark: co_fnRef_F122363469532_ID0E3SBG_1][bookmark: co_pp_sp_100159_415_1][bookmark: co_fnRef_F123363469532_ID0EGTBG_1][bookmark: co_fnRef_F124363469532_ID0ETTBG_1]Third, public trust boundaries (at least the property boundaries between the State and private landowners) are ambulatory under Texas law,119 and in 2005, the Texas Court of Appeals in Cummins v. Travis County Water Control and Improvement District held that there could be no takings claim when the state denied private use of public trust submerged lands.120 Specifically, when littoral owners along a navigable lake sued claiming a taking because the state denied them a license to build a dock, the court held that the denial of the license was justified on both public trust and police power grounds.121 The state, as trustee, both has a duty to protect the public's interest in scarce natural resources and “is entitled to regulate those waters and submerged lands to protect its citizens' health and safety and to conserve natural resources.”122 Thus, a 200-foot “clear zone” was justified to protect public rights in the lake and to protect public water supply, and private rights must *415 yield to community needs.123 Moreover, the denial of the dock license “does not constitute a taking of the Cumminses' land because the activity prohibited would have occurred on property that is held by the State in trust for the public, to which the Cumminses have no rights, and because the regulation, which ensures an adequate supply of safe drinking water for the public, is a legitimate exercise of the police power.”124
 
[bookmark: co_g_ID0E1TBG_1][bookmark: co_fnRef_F125363469532_ID0EOUBG_1][bookmark: co_fnRef_F126363469532_ID0ERUBG_1][bookmark: co_fnRef_F127363469532_ID0EUUBG_1][bookmark: co_fnRef_F128363469532_ID0EZUBG_1][bookmark: co_fnRef_F129363469532_ID0E5UBG_1][bookmark: co_fnRef_F130363469532_ID0EDVBG_1][bookmark: co_fnRef_F131363469532_ID0EHVBG_1]Cummins thus suggests that as sea level rises along the Texas coast and moves the public trust boundary (generally the mean high tide line) inland, the state's broad regulatory authority over state-owned lands will move with it. In 2010, both the Texas Court of Appeals and the Supreme Court of Texas affirmed this conclusion in the context of the Texas Open Beaches Act, at least with respect to slow, gradual changes along the shoreline. The Court of Appeals' February 2010 decision in Brannan v. State,125 while not a public trust doctrine case per se, upheld public rights to access Surfside Beach126 under the Texas Open Beaches Act127 after 1998's Tropical Storm Frances, despite the destruction of private property.128 Moreover, the court upheld a “rolling easement” to accommodate and preserve public rights in the face of an incoming sea.129 According to the Court of Appeals, the Beach Act's rolling easement preserves the public beach and was analogous to the ambulatory property lines already recognized along Texas shores.130 Thus, no taking of the owner's property rights occurred, especially because the Open Beach Act simply provided a means for the public to enforce rights it had acquired through other common-law means-with common-law public dedication qualifying as a Lucas background principle.131
 
[bookmark: co_g_ID0EOVBG_1][bookmark: co_fnRef_F132363469532_ID0E6VBG_1][bookmark: co_pp_sp_100159_416_1][bookmark: co_fnRef_F133363469532_ID0EJWBG_1][bookmark: co_fnRef_F134363469532_ID0EMWBG_1][bookmark: co_fnRef_F135363469532_ID0EZWBG_1][bookmark: co_fnRef_F136363469532_ID0EPXBG_1]The Court of Appeals' denial of the beachfront property owners' takings claim in Brannan suggested that the State of Texas can claim broad regulatory authority in the face of sea level rise. In November 2010, the Texas Supreme Court decided Severance v. Patterson,132 limiting the scope of Brannan but nevertheless still acknowledging that public easements can move in response to *416 certain kinds of coastal changes.133 The facts in Severance, which the Texas Supreme Court decided in response to a certified question from the U.S. Court of Appeals for the Fifth Circuit,134 were similar to those in the Brannan decision: the public had a preexisting easement to use West Beach in Galveston Island, but no such easement existed to use Severance's property, which was inland of the vegetation line.135 “Five months after Severance's purchase, Hurricane Rita devastated the property subject to the easement and moved the line of vegetation landward[,]” such that “the entirety of the house on Severance's property is now seaward of the vegetation line.”136
 
[bookmark: co_g_ID0EWXBG_1][bookmark: co_fnRef_F137363469532_ID0E3XBG_1][bookmark: co_fnRef_F138363469532_ID0EEYBG_1]While the Texas Supreme Court ultimately concluded that the State's attempt to “roll” the public easement landward in response to Hurricane Rita's devastation of the shoreline was illegal in the absence of proof of a new public easement,137 it also emphasized two important distinctions in Texas coastal law. First, with respect to the public easement's ability to move, the court distinguished sudden, avulsive events from slow and gradual changes with respect to the ability of the public easement to move.138 As it summarized:
[bookmark: co_pp_sp_100159_417_1][bookmark: co_fnRef_F139363469532_ID0EJZBG_1]public easements that burden these properties along the sea are . . . dynamic. They may shrink or expand gradually with the properties they encumber. Once established, we do not require the State to re-establish easements each time boundaries move due to gradual and imperceptible changes to the coastal landscape. However, when a beachfront vegetation line is suddenly and dramatically pushed landward by acts of nature, an existing public easement on the public beach does not “roll” inland to other parts of the parcel or onto a new parcel of land. Instead, when land and the attached easement are swallowed by the Gulf of Mexico in an avulsive event, a new easement must be established by sufficient proof to encumber the newly created dry beach bordering the ocean. These public easements may gradually change size and shape as the respective Gulf-front properties they burden imperceptibly change, but they do not “roll” onto previously unencumbered private beachfront *417 property when avulsive events cause dramatic changes in the coastline.139
The court also figured its decision as a balancing of public and private rights, concluding that:
 
 
[bookmark: co_fnRef_F140363469532_ID0EH1BG_1][t]he public may have a superior interest in use of privately owned dry beach when an easement has been established on the beachfront. But it does not follow that the public interest in the use of privately owned dry beach is greater than a private property owner's right to exclude others from her land when no easement exists on that land.140
 
 
[bookmark: co_g_ID0ER1BG_1][bookmark: co_fnRef_F141363469532_ID0EF2BG_1]Second, however, the Texas Supreme Court affirmed that the State of Texas continues to own the wet sand portion of the beach up to the mean high tide line, regardless of how the beach changes. As the Texas Supreme Court emphasized, “[t]he wet beaches are all owned by the State of Texas, which leaves no dispute over the public's right of use.”141 The court noted that it had established in the 1958 decision of Luttes v. State:
[bookmark: co_fnRef_F142363469532_ID0E32BG_1]that the delineation between State-owned submerged tidal lands (held in trust for the public) and coastal property that could be privately owned was the “mean higher high tide” line under Spanish or Mexican grants and the “mean high tide” line under Anglo-American law. The wet beach is owned by the State as part of the public trust, and the dry beach is not part of the public trust and may be privately owned.142
[bookmark: co_pp_sp_100159_418_1][bookmark: co_fnRef_F143363469532_ID0EN3BG_1]As a result, buying coastal property in Texas always carries with it the (uncompensable) risk that the coastal owner will lose that *418 property to the state and to the public trust doctrine, even during an avulsive event.143
 
 
 
[bookmark: co_g_ID0EU3BG_1]G. Summary Regarding the Gulf States' Public Trust Doctrines
[bookmark: co_g_ID0E53BG_1][bookmark: co_fnRef_F144363469532_ID0EG4BG_1]All of the Gulf states recognize state ownership of Gulf of Mexico submerged lands and four (all but Alabama) clearly apply some version of a public trust in those waters.144 In the face of continual sea level rise and coastal erosion, these background principles of state property law are likely to provide two primary kinds of support to coastal regulation and corresponding insulation from constitutional takings claims.
 
[bookmark: co_g_ID0EP4BG_1]First, as the recent cases in Texas emphasize, public trust boundaries migrate with changing sea levels, at least so long as the changes are natural and gradual. Climate change-induced sea level rise and ongoing Gulf coastal erosion will generally qualify as gradual changes to the coastline (albeit almost certainly punctuated by storm-driven sudden or avulsive changes, as well), and hence state-owned submerged lands and the states' duties to protect public rights will also migrate inward. Private landowners have little defense against a state's regulation of its own submerged property and the resources contained therein.
 
[bookmark: co_g_ID0EB5BG_1][bookmark: co_fnRef_F145363469532_ID0EM5BG_1][bookmark: co_fnRef_F146363469532_ID0EP5BG_1][bookmark: co_fnRef_F147363469532_ID0ES5BG_1][bookmark: co_fnRef_F148363469532_ID0EV5BG_1][bookmark: co_pp_sp_100159_419_1][bookmark: co_fnRef_F149363469532_ID0E65BG_1]Second, state public trust doctrines may support more extensive regulation to protect coastal resources from sea level rise damage. Several progressive states such as California and New Jersey have already used their public trust doctrines to “adjust” public and private rights in waters, including the coast.145 Mississippi has expressly followed California law and suggested that its public trust doctrine can evolve to meet new public needs,146 the Texas courts have recognized a rolling public easement, at least with respect to Gulf beaches subjected to gradual changes,147 Florida public trust law has already effectively insulated coastal takings claims in the face of state regulation,148 *419 and Louisiana law indicates that the state can act to protect its coast from erosion without effectuating a taking.149 Only Alabama has yet to develop its public trust doctrine, and it may soon have motivation to do so if sea level rise becomes critical or amounts to a public crisis. Gulf state courts and legislatures may well decide to expand upon their existing public trust doctrine precedents in order to base more comprehensive coastal responses upon the public trust doctrine's background limitations on private property rights.
 
[bookmark: co_g_ID0EL6BG_1]IV. The Gulf States' Public Necessity Doctrines and Regulatory Takings Liability for Coastal Defense and Improvement
[bookmark: co_g_ID0EV6BG_1]A. Public Necessity in General
[bookmark: co_g_ID0EAAAI_1][bookmark: co_fnRef_F150363469532_ID0ELAAI_1]The doctrine of public necessity has garnered far less court and academic interest in the context of takings claims than either public nuisance or the public trust doctrines. Nevertheless, public necessity is one of two “background principles” in addition to nuisance that the Lucas Court explicitly endorsed as a defense to takings claims.150 Specifically, the Court noted that:
[bookmark: co_fnRef_F151363469532_ID0EEBAI_1][t]he principal “otherwise” that we have in mind is litigation absolving the State (or private parties) of liability for the destruction of “real and personal property, in cases of actual necessity, to prevent the spreading of a fire” or to forestall other grave threats to the lives and property of others.151
 
 
[bookmark: co_g_ID0EOBAI_1][bookmark: co_fnRef_F152363469532_ID0EWBAI_1][bookmark: co_pp_sp_100159_420_1][bookmark: co_fnRef_F153363469532_ID0EICAI_1]The doctrine of public necessity has long operated as a defense to takings claims because courts recognize that in times of true emergency or public necessity, private rights fall to public need.152 According to the U.S. Supreme Court itself, “the common law had long recognized that in times of imminent peril-such as when fire threatened a whole community-the sovereign could, with *420 immunity, destroy the property of a few that the property of many and the lives of many more could be saved.”153
 
[bookmark: co_g_ID0EPCAI_1][bookmark: co_fnRef_F154363469532_ID0E2CAI_1][bookmark: co_fnRef_F155363469532_ID0E5CAI_1]However, two aspects of the public necessity doctrine limit its potential usefulness as a defense to regulatory takings claims in the face of extensive and intrusive governmental regulation of coastal activities. First, most states require an existing or imminent public necessity or emergency before the defense applies. In most classic applications of the public necessity doctrine-government actions responding to a fire154 or flood155-this requirement is easily met. For long-term coastal protection, however, a strict legal requirement of an imminent problem or emergency could limit the applicability of a public necessity defense.
 
[bookmark: co_g_ID0EKDAI_1][bookmark: co_fnRef_F156363469532_ID0EBEAI_1][bookmark: co_fnRef_F157363469532_ID0EFEAI_1]States vary in how they conceive of “emergency” and “imminence.” Some commentators, for example, put more emphasis on the “necessity” than on the “emergency,” explaining that “[t]he right to destroy under such circumstances is a natural right which springs from the necessity of the case. Where, therefore, it is sought by statute to add to the right or to create the right to destroy in case of emergency rather than necessity, such attempt constitutes an exercise of the power of eminent domain and compensation must be made.”156 However, both the Restatement (Second) of Torts and most courts have tended to emphasize the “emergency” aspects of public necessities, restricting the doctrine's use to situations of imminent and serious community peril.157
 
[bookmark: co_g_ID0EMEAI_1][bookmark: co_pp_sp_100159_421_1][bookmark: co_fnRef_F158363469532_ID0EEFAI_1]Second, governments may assert the public necessity defense only if the destruction or limitation of private property is *421 reasonably necessary to address that threat. In the words of the U.S. District Court for the District of Oregon, “[t]he defense applies only when the emergency justifies the action and when the defendant acts reasonably under the circumstances.”158
 
[bookmark: co_g_ID0ELFAI_1][bookmark: co_fnRef_F159363469532_ID0EZFAI_1]This second limitation, however, imposes few restrictions on states or local governments wanting to use the doctrine to support extensive coastal regulation, because it would simply require that coastal regulation be reasonable. Therefore, the critical question for the usefulness of the public necessity defense for Gulf states addressing sea level rise and associated problems is how each state views the “actual necessity” requirement. In California, for example, landowners brought a takings claim against the City of Del Mar after the City removed riprap, seawalls, and patios that were encroaching on a beach.159 The City defended on grounds of both public necessity and nuisance, and the California Court of Appeals distinguished the two defenses precisely on the presence or absence of an existing emergency:
[bookmark: co_fnRef_F160363469532_ID0ERGAI_1]“[U]nder the pressure of public necessity and to avert impending peril, the legitimate exercise of the police power often works not only avoidable damage but destruction of property without calling for compensation. Instances of this character are the demolition of all or parts of buildings to prevent the spread of conflagration, or the destruction of diseased animals, of rotten fruit, or infected trees where life or health is jeopardized.”160
[bookmark: co_fnRef_F161363469532_ID0E4GAI_1]In the nonemergency situation, the government also has the power to declare what constitutes a nuisance and to abate it, after affording the owner reasonable notice and a meaningful opportunity to be heard.161
 
 
 
[bookmark: co_g_ID0EEHAI_1][bookmark: co_fnRef_F162363469532_ID0ELHAI_1]Thus, the City could remove the structures without compensation, but under a public nuisance-not a public necessity-theory.162
 
[bookmark: co_pp_sp_100159_422_1][bookmark: co_g_ID0ESHAI_1]*422 B. Public Necessity and Takings Claims in Alabama
[bookmark: co_g_ID0EAIAI_1]As is true with respect to its public trust doctrine, Alabama has not developed its public necessity doctrine for modern circumstances. Nevertheless, the doctrine is firmly entrenched in early Alabama case law, and application of the doctrine clearly insulates state and local governments from takings claims.
 
[bookmark: co_g_ID0EPIAI_1][bookmark: co_fnRef_F163363469532_ID0EVIAI_1]Much of Alabama law supporting the public necessity doctrine is rooted in the maxim salus populi suprema est lex,163 or, roughly translated, the idea that the overriding needs of the people are the law. In 1854, for example, the Alabama Supreme Court announced that this maxim:
[bookmark: co_fnRef_F164363469532_ID0EPJAI_1]is applied to cases where the rights of the community require that the absolute rights of individuals should be sacrificed, without compensation, if necessary to the end to be obtained. The abatement of public nuisances,-the destruction of private buildings to stop the ravages of fire,-quarantine laws, and others of a similar nature, all may be referred to this class; in all such cases, private property is taken without compensation, nor would a claim for compensation be entertained by the courts. The principle is sustained upon the well-known doctrine . . . that, in entering into social government, each individual tacitly consents to be deprived of his absolute rights, whenever necessary to the security, happiness, welfare and prosperity of the mass.164
[bookmark: co_fnRef_F165363469532_ID0EHKAI_1]In 1898, the Alabama Supreme Court reaffirmed these principles, emphasizing that compensation for official actions taken to deal with a pubic necessity “is [a] matter of grace, and not of right.”165
 
 
 
[bookmark: co_g_ID0EOKAI_1][bookmark: co_fnRef_F166363469532_ID0EILAI_1][bookmark: co_pp_sp_100159_423_1][bookmark: co_fnRef_F167363469532_ID0ERLAI_1]Nevertheless, the court also noted in the same opinion that in order for public officers to avoid liability, the danger involved must be “pressing and imminent,” such as when fire officials destroy property “to prevent the spread of an existing conflagration,” or when government officials act “to obstruct or prevent the advance of a hostile army.”166 This case thus suggests that Alabama law requires an existing or imminent true emergency in order for the *423 doctrine of public necessity to insulate governmental actions from takings claims.167
 
[bookmark: co_g_ID0EYLAI_1][bookmark: co_fnRef_F168363469532_ID0EDMAI_1]Even so, there is some suggestion in Alabama law that “emergencies” justifying the public necessity doctrine can be of some duration. In 1942, for example, the Alabama Supreme Court announced that war-in this case, World War II-was an emergency justifying the taking of private property without compensation.168 If Alabama chooses to extend the period of an “emergency” even further, it could increase the relevance of its public necessity doctrine to governmental efforts that address sea level rise and associated climate-change related problems along the Gulf coast.
 
[bookmark: co_g_ID0EMMAI_1]C. Public Necessity and Takings Claims in Florida
[bookmark: co_g_ID0EWMAI_1][bookmark: co_fnRef_F169363469532_ID0EHNAI_1][bookmark: co_fnRef_F170363469532_ID0EKNAI_1][bookmark: co_fnRef_F171363469532_ID0EPNAI_1][bookmark: co_fnRef_F172363469532_ID0ETNAI_1]According to the Florida Supreme Court, “it is a well-settled rule that the individual convenience must yield to public necessity.”169 Moreover, that court has made it clear that destruction of private property in the name of public necessity-like abatement of public nuisances170-is a police power exercise different in kind from eminent domain and hence potentially insulated from takings liability.171 However, Florida common law is also fairly clear that use of the public necessity doctrine to avoid compensation requires both an emergency and exigent circumstances.172
 
[bookmark: co_g_ID0E1NAI_1][bookmark: co_fnRef_F173363469532_ID0EDOAI_1][bookmark: co_pp_sp_100159_424_1][bookmark: co_fnRef_F174363469532_ID0ENOAI_1][bookmark: co_fnRef_F175363469532_ID0EEPAI_1][bookmark: co_fnRef_F176363469532_ID0ETPAI_1]Much of Florida's public necessity law developed in the context of agricultural regulation to contain and eliminate plant and animal diseases, and in this context the exigency of the emergency has been critical to the availability of a public necessity defense. Thus, for example, while regulation to prevent and control the spread of citrus canker clearly falls within the state's police power,173 the state-agency-ordered destruction of six healthy citrus trees because of the discovery of infected trees *424 less than 1900 feet away might still support a takings claim.174 In the Florida Supreme Court's view, “the ‘absolute destruction of property is an extreme exercise of the police power and is justified only within the narrowest limits of actual necessity, unless the state chooses to pay compensation.”’175 Moreover, “the threat must be ‘imminently dangerous.”’176
 
[bookmark: co_g_ID0E2PAI_1][bookmark: co_fnRef_F177363469532_ID0EGQAI_1][bookmark: co_fnRef_F178363469532_ID0ELQAI_1][bookmark: co_fnRef_F179363469532_ID0EYQAI_1]Public necessity measures to combat human or animal diseases are far less likely to require compensation than measures to combat plant diseases. For example, the Florida Supreme Court concluded that no compensation beyond the statutory award of $12.50 was required for the destruction of cattle when the state was acting to control brucellosis, a highly infectious disease that affects both cattle and people.177 In contrast, when the state attempted to control the spread of nematodes in citrus and avocado trees by destroying healthy trees in nematode infection zones, the court concluded that the destruction without compensation exceeded the state's police power because the disease spread slowly.178 Thus, in Florida, “proof of an overriding public necessity” is necessary for the government to avoid compensation.179
 
[bookmark: co_g_ID0E6QAI_1][bookmark: co_fnRef_F180363469532_ID0EKRAI_1][bookmark: co_fnRef_F181363469532_ID0ERRAI_1]Moreover, the Florida courts construe the timing and extent of the emergency strictly. For example, the Florida Court of Appeals emphasized in 2009 that emergency drainage measures that damage private property are allowed only during a hurricane, not after.180 The case involved Walton County's diversion of floodwaters in 1995 following Hurricane Opal. While the public necessity doctrine insulated the initial diversion from takings claims, the county kept diverting waters through 2005, causing flooding of private property and subjecting itself to a takings claim.181
 
[bookmark: co_g_ID0EYRAI_1][bookmark: co_fnRef_F182363469532_ID0EMSAI_1][bookmark: co_pp_sp_100159_425_1][bookmark: co_fnRef_F183363469532_ID0EWSAI_1][bookmark: co_fnRef_F184363469532_ID0EDTAI_1]In general, therefore, Florida's public necessity doctrine provides only a limited, emergency-based shield against takings claims. Nevertheless, Florida historically has recognized a coastal public necessity doctrine that could be revived to support state and local responses to sea level rise. In 1947, the Florida Supreme Court decided Paty v. Town of West Palm Beach,182 finding that *425 there was no legal wrong-and hence no claim for compensation-when the Town of West Palm Beach erected a groin that caused damage to land along the ocean.183 According to the court, “[t]he waters of the sea are usually considered a common enemy[,]” and the town had the authority to protect Ocean Boulevard and the lands near it.184
 
[bookmark: co_g_ID0EKTAI_1][bookmark: co_fnRef_F185363469532_ID0ETTAI_1]Florida courts continue to cite Paty as good law, especially in respect to takings claims under the Florida Constitution. For example, in 1962, the Florida Second District Court of Appeals referred to the Paty decision as being part of Florida's public necessity doctrine,185 and as recently as 2003 it noted that:
[bookmark: co_fnRef_F186363469532_ID0EEUAI_1]In 1947, the Florida Supreme Court held that certain damage to private property simply has no remedy at law. . . . In applying [the Paty] rationale to takings claims, Florida courts have held that when government actors cause damage to property as a result of their lawful actions performed without negligence, no compensable taking has occurred under the Florida Constitution.186
[bookmark: co_fnRef_F187363469532_ID0ESUAI_1]Moreover, while Florida has eliminated the common enemy doctrine for fresh waters,187 no cases have explicitly done so for the coast. Thus, Paty provides potentially interesting precedent for Florida as the state and coastal counties begin to deal with sea level rise.
 
 
 
[bookmark: co_g_ID0E5UAI_1]D. Public Necessity and Takings Claims in Louisiana
[bookmark: co_g_ID0EIVAI_1]The Louisiana Supreme Court has recognized the public necessity defense to takings claims since at least 1882, emphasizing that
[bookmark: co_fnRef_F188363469532_ID0EYVAI_1][t]here exists an implied assent on the part of every member of society, that his own individual welfare shall, in cases of public necessity, yield to that of the community, and that his property, his liberty, and even his life shall, in certain cases, be placed in jeopardy, or even sacrificed for the public good.188
[bookmark: co_pp_sp_100159_426_1][bookmark: co_fnRef_F189363469532_ID0ERWAI_1]*426 Under this doctrine, private property can be destroyed without compensation to address “some controlling public necessity[,]” such as “to prevent the spreading of a fire, the ravages of pestilence, the advance of a hostile army, or any other great public calamity.”189
 
 
 
[bookmark: co_g_ID0EYWAI_1][bookmark: co_fnRef_F190363469532_ID0EDXAI_1][bookmark: co_fnRef_F191363469532_ID0ECYAI_1]As the court's characterization of Louisiana's public necessity doctrine suggests, however, Louisiana public necessity law generally requires an emergency. As the Louisiana Court of Appeals stated in 2006, governments can destroy property without compensation only if there is a “grave public emergency.”190 Thus, for example, while “[i]t is true private property may be destroyed to protect public safety[,]” when nothing in the record indicated that an oak tree “posed any immediate peril to the public [,]” compensation was required; a government agency “cannot hide behind the general police powers of the state to justify the sudden destruction of private property in [the] absence of some showing of a pubic emergency requiring immediate action.”191
 
[bookmark: co_g_ID0EJYAI_1][bookmark: co_fnRef_F192363469532_ID0EUYAI_1][bookmark: co_fnRef_F193363469532_ID0ECZAI_1]Importantly, however, the Louisiana courts also limit takings claims related to coastal protection efforts in other ways. For example, in 2002 the Louisiana Court of Appeals found no taking had occurred when the City of Westwego undertook levee repair and built a ring levee around Hontex Enterprises' seafood processing plant, causing flooding of the plant.192 According to the court, “the building of the temporary ring levee was an action taken to protect the public due to a defective design or defective function of Hontex's water discharge system.”193 In other words, Hontex itself had created the problem the city was addressing, suggesting a public-nuisance-like and estoppel basis for the City's defense.
 
[bookmark: co_g_ID0ELZAI_1][bookmark: co_fnRef_F194363469532_ID0ETZAI_1][bookmark: co_pp_sp_100159_427_1][bookmark: co_fnRef_F195363469532_ID0EE1AI_1]More generally, riparian properties in Louisiana are subject to the “ancient” levee servitude under Louisiana law.194 Pursuant to this servitude, “[u]se of property subject to the levee servitude for levee purposes is not a taking of private property for *427 which compensation is due under either the Louisiana or Federal Constitutions[.]”195
 
[bookmark: co_g_ID0EM1AI_1][bookmark: co_fnRef_F196363469532_ID0E61AI_1][bookmark: co_fnRef_F197363469532_ID0EC2AI_1][bookmark: co_fnRef_F198363469532_ID0E32AI_1]In addition, the Louisiana Supreme Court has been more generous regarding the public necessity defense when it comes to state actions to address coastal erosion. In 2004, for example, it concluded in Avenal v. State that no unconstitutional takings had occurred when the Louisiana Department of Natural Resources' coastal restoration project destroyed the value of oyster leases.196 While the specific provisions of those leases were important to the court's decision,197 the court also underscored the state's public necessity doctrine and the Lucas Court's privileging of that doctrine as a “background principle” of state property law. Specifically, it declared that “the freshening of these waters in order to prevent further coastal erosion and save Louisiana's coast is a matter of ‘actual necessity’ as it will ‘forstall [a] grave threat to the lives and property of others.”’198
 
[bookmark: co_g_ID0EE3AI_1]In Avenal, therefore, the Louisiana Supreme Court has already characterized state efforts to address coastal erosion as actions that respond to a public necessity. It would not require much of a leap in logic for the court to characterize governmental responses to sea level rise in the same way, insulating from takings claims state and local efforts to deal with that growing problem.
 
[bookmark: co_g_ID0ET3AI_1]New 2009 hurricane legislation in Louisiana might also help the Louisiana courts to broaden the characterization of coastal protection efforts as public necessities. This new statute declares that:
[bookmark: co_fnRef_F199363469532_ID0EQ4AI_1]Louisiana and its citizens have suffered catastrophic losses and human, economic, and social harm. For the benefit and protection of the state as a whole, its citizens, and its localities, hurricane protection is vital to survival. . . . In addition to immediate needs for hurricane protection, coastal land loss in Louisiana continues in catastrophic proportions. Wetlands loss threatens valuable fish and wildlife production and the viability of residential, agricultural, energy, and industrial development in coastal Louisiana.199
[bookmark: co_pp_sp_100159_428_1][bookmark: co_fnRef_F200363469532_ID0EO5AI_1]*428 Thus, the Louisiana Legislature has arguably already classified both hurricanes and coastal erosion as ongoing or recurring emergencies, potentially expanding the use of the public necessity doctrine. Such expansion might be particularly relevant to the Coastal Protection and Restoration Authority, which the new legislation creates and empowers “to carry out any and all functions necessary to serve as the single entity responsible to act as the local sponsor for construction, operation and maintenance of all of the hurricane, storm damage reduction and flood control projects in areas under its jurisdiction[.]”200
 
 
 
[bookmark: co_g_ID0EW5AI_1]E. Public Necessity and Takings Claims in Mississippi
[bookmark: co_g_ID0EA6AI_1][bookmark: co_fnRef_F201363469532_ID0EO6AI_1][bookmark: co_fnRef_F202363469532_ID0ET6AI_1][bookmark: co_fnRef_F203363469532_ID0EW6AI_1][bookmark: co_fnRef_F204363469532_ID0E16AI_1]The Mississippi courts have recognized the doctrine of public necessity since early in the state's existence. However, like Florida, they take a fairly strict approach to the need for an imminent emergency. Thus, for example, a Mississippi court emphasized that use of the public necessity doctrine requires a situation that “demands immediate action,” such as fire, war, pestilence, famine, or flood, and the necessity has to be “apparently present.”201 In other words, an “extreme necessity” is required.202 By 1874, the Mississippi Supreme Court acknowledged that necessity could be a defense to the destruction of public property, but that the necessity had to be “extreme, imperative and overwhelming[.]”203 Similarly, in 1936, the Mississippi Supreme Court established that compensation is generally required when government actions destroy private property, even in the face of claims of necessity.204
 
[bookmark: co_g_ID0EBABI_1][bookmark: co_fnRef_F205363469532_ID0EPABI_1][bookmark: co_pp_sp_100159_429_1][bookmark: co_fnRef_F206363469532_ID0EYABI_1]As is true in Alabama, the Mississippi courts have done little to adapt the public necessity doctrine to modern circumstances. Nevertheless, more recent cases suggest that the Mississippi courts might be willing to expand the availability of public necessity and public safety as defenses to the state's normal compensation requirement. For example, in a series of cases since 1970, the Mississippi courts have recognized that governments can destroy buildings that are unsafe public nuisances without compensation.205 Moreover, in 1999 the Mississippi Supreme Court *429 recognized U.S. Supreme Court cases holding that a public health emergency can eliminate the need for pre-deprivation hearings.206
 
[bookmark: co_g_ID0E6ABI_1]F. Public Necessity and Takings Claims in Texas
[bookmark: co_g_ID0EJBBI_1][bookmark: co_fnRef_F207363469532_ID0EUBBI_1][bookmark: co_fnRef_F208363469532_ID0EZBBI_1][bookmark: co_fnRef_F209363469532_ID0EGCBI_1]Like Florida, Texas has clearly established that the public necessity doctrine is a defense to government destruction of private property. For example, in an early case, the Texas Supreme Court recognized that, at common law, responses to fire constituted a public necessity that was insulated from takings claims.207 Moreover, if the legislature nevertheless provided for compensation, the private property owners had to follow the statute's requirements.208 For over a century, therefore, the Texas courts have recognized that not every government-caused damage to private property must be compensated-only “damages which arise out of or as an incident to some kind of public works.”209
 
[bookmark: co_g_ID0ENCBI_1][bookmark: co_fnRef_F210363469532_ID0EYCBI_1]Nevertheless, also like Florida, Texas requires an actual or imminent emergency at the time of destruction. As a result, when the Houston police set fire to a house to catch escaped convicts, the Texas Supreme Court acknowledged that they might have a public necessity defense in the resulting lawsuit for damages to the house.210 However:
[bookmark: co_fnRef_F211363469532_ID0EPDBI_1]Mere convenience will not suffice. Uncompensated destruction of property has been occasionally justified by reason of war, riot, pestilence, or other great public calamity. Destruction has been permitted in instances in which the building is adjacent to a burning building or in the line of fire and destined to destruction anyway.211
Moreover, according to the Texas Court of Appeals,
 
 
[bookmark: co_pp_sp_100159_430_1][bookmark: co_fnRef_F212363469532_ID0EUEBI_1]“[w]hile the right exists in the exercise of the police power to destroy property which is a menace to public safety or health, public necessity is the limit of the right and the *430 property cannot be destroyed if the conditions which make it a menace can be abated in any other recognized way.”212
[bookmark: co_fnRef_F213363469532_ID0EBFBI_1][bookmark: co_fnRef_F214363469532_ID0EFFBI_1]To protect this limitation, administrative determinations of public necessity and public nuisance are subject to judicial review.213 However, during a flood, a judge could order the destruction of 160,000 barrels of crude oil that had been released and be protected by the public necessity doctrine.214
 
 
 
[bookmark: co_g_ID0EMFBI_1]In terms of the timing of destruction, Texas links its doctrine of public necessity to public nuisance. Specifically:
[bookmark: co_fnRef_F215363469532_ID0EGGBI_1]Where a plaintiff establishes that a governmental entity intentionally destroyed his property because of a real or supposed public emergency, the governmental entity may then defend its actions by proof of great public necessity. In other words, the governmental entity has to show that the property destroyed was a nuisance on the day it was destroyed.215
As this quotation suggests, however, there is a suggestion in the inclusion of “supposed” public emergencies that governmental entities are entitled to more leeway during emergencies than when dealing with standard public nuisances.
 
 
 
[bookmark: co_g_ID0E1GBI_1]G. Summary of the Gulf States' Public Necessity Doctrines
[bookmark: co_g_ID0EEHBI_1]As the discussions above demonstrate, all of the Gulf of Mexico states recognize the public necessity doctrine and allow it to serve as a defense to takings claims for governmental actions taken in response to actual emergencies. In terms of coastal management, therefore, easy cases for reliance on the doctrine include immediate state and local responses to hurricanes, floods, levee failures, and storm surge. The doctrine could also potentially be helpful in supporting governmental responses to immediately catastrophic dead zones.
 
[bookmark: co_g_ID0EWHBI_1][bookmark: co_pp_sp_100159_431_1]However, the public necessity doctrine may be of more limited assistance in avoiding takings claims when the Gulf states and *431 local governments deal with the longer-term and gradual process of sea level rise. Two sets of issues are likely to emerge among the states. First, Florida and Louisiana have already established (but have failed to develop) precedent that suggests that public necessity with respect to coastal management might be treated differently than public necessity elsewhere, while Alabama and Mississippi retain considerable legal space to develop their public necessity doctrines. As sea level rise becomes an increasingly pressing concern, therefore, courts in these states could choose to evolve their common-law doctrines away from a strict emergency requirement, making them more supportive of longer-term governmental actions to address this problem.
 
[bookmark: co_g_ID0EQIBI_1][bookmark: co_fnRef_F216363469532_ID0E2IBI_1]Second, at some point in the future, the impacts of even gradual sea level rise may achieve emergency status. For example, sea level rise may eventually destroy public water supplies by intruding into coastal aquifers, inundate hazardous materials facilities in ways that contaminate nearby properties, or create conditions that contribute to the spread of diseases such as cholera, malaria, or dengue fever.216 In these circumstances, state legislatures, local governments, and state courts may all conclude that emergency conditions exist, making the public necessity doctrine available to shield governmental action from takings liability.
 
[bookmark: co_g_ID0EEJBI_1]The fact that individual storm events are likely to punctuate the cumulative impacts from gradual sea level rise with a series of short-term disasters may operate to make this second legal possibility for the public necessity defense more likely. Indeed, hurricanes and tropical storms will probably repeatedly provide the final surge that pushes rising salt water over some looming threshold-up the aquifer past the point of water supply recovery, through poorly armored coastal facilities in one massive final act of coastal contamination, or into freshwater wetlands to create new brackish water breeding grounds for mosquitoes. In such situations, the hurricane or storm provides an easy emergency excuse for addressing the longer-term and cumulative problem of sea level rise while simultaneously enveloping those governmental actions within the doctrine of public necessity.
 
[bookmark: co_g_ID0EWJBI_1]V. Conclusion
[bookmark: co_g_ID0EAKBI_1][bookmark: co_pp_sp_100159_432_1][bookmark: co_fnRef_F217363469532_ID0ENKBI_1][bookmark: co_fnRef_F218363469532_ID0ERKBI_1]The potential for regulatory takings liability to chill governmental regulatory efforts to address real public problems is *432 well recognized in the literature.217 Moreover, Peter Byrne has already lamented the fact that the regulatory takings doctrine, by placing too much emphasis on property owners' common law rights, impairs legislatures' ability to deal adequately with climate change adaptation, especially with regard to the risks that sea level rise is creating.218
 
[bookmark: co_g_ID0EYKBI_1]However, the coasts are special places, legally as well as ecologically and socially. The sovereign submerged lands of the Gulf coast and the waters above them are impressed with a public trust, and one facet of this public trust doctrine in most Gulf states is increased governmental authority to protect public resources in and public use of the coast without incurring constitutional takings liability. Moreover, hurricanes and tropical storms, at the very least, constitute public emergencies in the coastal zone that warrant uncompensated governmental action, and Florida and Louisiana have already suggested that protecting the coast from destruction may warrant broader governmental public necessity authority.
 
[bookmark: co_g_ID0EKLBI_1]Climate-change-induced sea level rise is providing, and will increasingly continue to provide, state and local governments along the Gulf of Mexico with both opportunities and the need to evaluate (or re-evaluate) the “proper” balance of public and private rights in the coastal zone, especially if ice sheet melting-and hence the rate of sea level rise-accelerate significantly in the next few decades. Proactive coastal states such as New York are already wrestling with these difficult issues. For example, in a November 2010 draft report to the legislature, the New York State Sea Level Rise Task Force found that “[c]urrent investment and land use planning practices by both New York State and local governments are encouraging development in areas at high risk of coastal flooding and erosion” and that:
[bookmark: co_pp_sp_100159_433_1][bookmark: co_fnRef_F219363469532_ID0ESMBI_1]Over the long term, cumulative environmental and economic costs associated with structural protection measures such as seawalls, dikes, and beach nourishment are expected to be several times more expensive and less effective than non-structural measures such as elevation of *433 at-risk structures and planned relocation away from the coastal shoreline.219
[bookmark: co_fnRef_F220363469532_ID0ECNBI_1][bookmark: co_fnRef_F221363469532_ID0EZNBI_1]It recommended community-based approaches to sea level rise adaptation, with some emphasis on funding and education, but also noted that state and regional planning and oversight will be critical.220 Moreover, the Task Force endorsed governmental action to make coastal retreat more attractive, such as “by requiring development projects to internalize the risks of sea level rise and storms in coastal development planning and decisionmaking” and by requiring “[r]eal estate titles or other consumer-oriented information sources [to] disclose projected risks to the buyer.”221 There is no doubt that these recommended governmental actions would progressively decrease the value of coastal properties, especially if combined with insurance reforms that would reduce the availability or increase the cost of insurance for coastal real estate. However, the Task Force also recognized that
 
 
[bookmark: co_fnRef_F222363469532_ID0EMOBI_1][s]ea level rise will have dramatic implications for New York's coastal communities and their natural resources, affecting the entire ocean and estuarine coastline of the state. Every community along the Hudson River from the federal dam at Troy to New York Harbor and along Long Island Sound and the Atlantic coastline will be affected.222
The Task Force identified several available choices to the state, but, given these extensive public impacts, concluded that
 
 
[bookmark: co_fnRef_F223363469532_ID0EAPBI_1][i]deally the state will support development of local or regional plans that emphasize long-term reduction or elimination of risk, take into account the cumulative environmental impacts or benefits of decisions, and include the most cost-effective mix of the [identified] solutions tailored to the specific needs of communities and geographic areas.223
 
 
[bookmark: co_g_ID0EHPBI_1][bookmark: co_pp_sp_100159_434_1][bookmark: co_fnRef_F224363469532_ID0EXPBI_1]While the New York Task Force suggested land use planning, real estate rules, and insurance regulation as specific legal means *434 for rethinking public and private interests affected by sea level rise, states' public trust doctrines and public necessity doctrines are the “background principles” that might insulate these changes to state property law from takings liability. Throughout the United States, the public trust doctrine has often served as a mechanism for re-evaluating and adjusting this balance between public and private interests.224 Indeed, all of the Gulf states except Alabama have relied on their public trust doctrines to assert governmental authority to protect larger public interests in the coast, including erosion control and public access to Gulf beaches, at the (at least arguable) expense of private property rights. While the public necessity doctrine has played less of a role in modern society, it nevertheless provides an “ancient” baseline recognition that the critical needs of the community as a whole outweigh the rights of private individuals, especially during crises. As sea level rise in the Gulf of Mexico accelerates and the extent of relative sea level rise there continues to outpace the global average, the perception of sea level rise as a public crisis in the Gulf is only likely to increase, underscoring the need for a revival of the public necessity defense and more communitarian-oriented principles of coastal regulation. Thus, as sea level rise accelerates, the Gulf states' public trust doctrines and their public necessity doctrines are likely to become increasingly important “background principles” of state property law that will increasingly delineate the limitations of private property rights in the coastal zone.
 
[bookmark: co_g_ID0EJQBI_1][bookmark: co_fnRef_F225363469532_ID0EUQBI_1][bookmark: co_fnRef_F226363469532_ID0EXQBI_1]Of course, the availability of these two property law doctrines does not make sea level rise regulation apolitical. To the contrary, implementing sea level rise policies is likely to be contentious, especially as states-like New York-begin to seriously contemplate implementing policies of coastal retreat.225 Property rights advocates will inevitably decry the “loss” of individual freedoms caused by regulation to deal with sea level rise effectively-and neither coastal nourishment nor coastal armoring are likely to be effective long-term solutions226-especially if state courts begin reviving, expanding, and evolving common-law public trust and public necessity doctrines to meet the new needs that sea level rise is creating.
 
[bookmark: co_g_ID0EARBI_1][bookmark: co_pp_sp_100159_435_1]In this politically contentious context, therefore, it is worth remembering two other facts about the public interests in sea level *435 rise. First, if ice sheets continue to melt, especially if they melt at an accelerating pace, eventually the sea will win, and long-term resistance is expensive, tapping either a limited public fisc or limited private capital that might be more productively and helpfully spent elsewhere rather than to protect doomed private assets. Second, relatedly, ultimately it is the sea, not government regulation, that will take these private properties-but how exactly it does so (catastrophic and contaminating destruction versus orderly planned retreat) could have significant, long-term, and highly detrimental impacts for the public welfare overall.
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