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Practice -- Parties -- Status -- Action against Crown in
right of Province -- C aimbased on breach of trust in

mai nt enance of public park -- Whether individual may nmaintain
action.

Crown -- Action against provincial Crown -- C aimbased on
breach of trust in maintenance of provincial park -- \Wether

reasonabl e cause of action disclosed by claim-- Provincial
Parks Act, ss. 2, 3(2).

In an action in which it is alleged that a public or quasi-
public body has exceeded or abused its authority in such a
manner as to affect the public, whether a nuisance be invol ved
or not, the right of the individual to bring the action wl|
accrue, as it accrues in cases of nuisance, on proof that he is
nore particularly affected than other people. An individual
who brings an action against the Ctown in right of the Province
alleging that the Crown is in breach of its trust under s. 2 of
the Provincial Parks Act, R S. O 1970, c. 371, in failing to
mai ntain a particular park in keeping with the spirit of s. 2,
but who alleges no particul ar damage to hinsel f, |acks status
to maintain the action. The indication in the style of cause
that the action is on behalf of hinself and all other people of
the Province and of future generations does not inprove his
| egal position.

Section 2, which provides that "All provincial parks are
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dedi cated to the people of the Province of Ontario and others
who may use them for their healthful enjoynment and educati on,
and the provincial parks shall be maintained for the benefit of
future generations in accordance with this Act and the
regul ati ons" does not, in any event, create a trust. There is
no certainty of subject-matter and, furthernore, s. 3(2)
enpowers the Province to increase, decrease or even put an end
to the existence of any park. A claimbased on the fact that

| and | eased by the Province to a cenent conpany, prior to the
creation of a provincial park on adjoining | and, was bei ng used
for the purpose of quarrying sand as intended by the parties,
and that this constituted a breach of trust by the Province is
a claimwhich is frivolous and vexatious. Accordingly, the
statenment of claimshould be struck out and the action

di sm ssed.

[Gant v. St. Lawence Seaway Authority, [1960] O R 298, 23
D.L.R (2d) 252; Thorson v. A -G Can. et al. (No. 2), [1972] 1
OR 86, 22 D.L.R (3d) 274; affd [1972] 2 OR 340, 25 D.L.R
(3d) 400; Cowan v. Canadi an Broadcasting Corp., [1966] 2
OR 309, 56 DL.R (2d) 578, apld]

MOTI ONS by both defendants in an action for an order striking
out the statenent of claimand dism ssing the action.

J.D. Hlton, QC , and D.K. Gay, for defendant, applicant,
The Queen in right of the Province of Ontario.

C.L. Dubin, QC, and R A Blair, for defendant, applicant,
Lake Ontario Cenent Ltd.

R Timrms and D. Estrin, for respondent, plaintiff.

LERNER, J.:-- These reasons are the result of separate
notions by each defendant in the same terns wherein they seek
orders striking out the statenent of claimas it relates to
each of them and dism ssing the action or perpetually staying
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the action or, in the alternative, to the relief sought, an
order extending the tinme for the delivery of the statenent of
def ence.

A prelimnary objection was put to the Court by the plaintiff
that these applications should be dism ssed on the ground that
t hey had been wongfully conceived or are prenmature.
reserved this prelimnary objection because this nmatter is of
sufficient inportance to be dealt with upon the nerits,
not wi t hst andi ng any such objection and regardl ess whet her the
obj ection would succeed: Smth v. A-G Ont., [1924] S.CR
331, [1924] 3 D.L.R 189, 42 C. C. C 215.

The notions are brought pursuant to Rule 126 which states:

126. A judge may order any pleading to be struck out on
the ground that it discloses no reasonabl e cause of action or
answer, and in any such case, or in case of the action or
def ence being shown to be frivol ous or vexatious, may order
the action to be stayed or dism ssed, or judgnment to be
entered accordingly.

The respondent argued and relied on Rule 124:

124, Either party is entitled to raise by his pleadings
any point of law, and by consent of the parties or by |eave
of a judge, the point of |aw may be set down for hearing at
any tinme before the trial, otherwise is shall be di sposed of
at the trial

On the return of the notions, the wit of sumobns and
statenent of claimwere the only outstanding pleadings. The
applicants relied on their affidavit nmaterial. The respondent
insists that the applicants should have raised these objections
as matters of substance in their respective statenments of
defence to be filed, if they are inportant points of [aw, and
then argued by consent of the parties or by | eave of a Judge on
nmotions to be set down before trial for that purpose pursuant
to Rule 124 unless the objections were to be determ ned at
trial.
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Rul e 126 nay be broken into two parts and the second part can
be said to begin as follows:

126. ... or in case of the action or defence being shown
to be frivol ous or vexatious, may order the action to be
stayed or dism ssed, or judgnent to be entered accordingly.

The applicants relied upon both parts as | have del i neated
them Rule 126 is neaningless unless it is not to be invoked
where there are allegations in the statenent of claim of
sufficient definitive clarity to permt themto be argued on
the basis of the available |aw. Sovereign Securities

& Holdings Co. Ltd. v. Hunter, [1964] 1 OR 7, recognized the
availability of now Rule 126 for this purpose on the basis of
the statenment of claimand affidavit material. Additionally,
the Court of Appeal stated in any event that there was the

i nherent jurisdiction of the Court which may be i nvoked
pursuant to the present s. 18, para. 6 of the Judicature Act,
R S. O 1970, c. 228. | recogni ze that such inherent
jurisdiction should be sparingly exercised and only in
exceptional cases: Openv. A-G Ont. (1924), 56 O L.R 327,
[1925] 2 D.L.R 366 (affirnmed 56 O L.R 530, [1925] 3 D.L.R
301). In the latter report at p. 369 DDL.R, p. 332 OL. R,
Ri ddel |, J., stated:

The power left in the Court by the Judicature Act, R S. O
1914, c. 56, s. 16(f), and asserted by CR 124 (Ont.), of
staying or dismssing any action which is plainly frivol ous
or vexatious or which discloses no reasonabl e cause of
action, is sinply that inherently possessed by the Court to
prevent abuse of its process.

And, at p. 332 OL.R, p. 370 D.L.R :

Many such expressions of opinion are to be found. Sone of
the cases are referred to in Hol nested's Judi cature Act, pp.
45, 46, 546. But, although the power is inherent and is
certainly not dimnished by anything in statute or rule, it
must be carefully and sparingly exercised.

Whet her the inherent power of the Court or jurisdiction under

1972 CanLll 538 (ON SC)



Rule 126 is to be exercised, cannot be determ ned until the
merits of the applications have been argued and consi der ed.
That is what | propose to do here because the respondent has
not satisfied ne on this prelimnary matter that | amnot so
entitled to do. Furthernore, | think it useful to nmake
reference to three reported decisions confirmed by the Court of
Appeal which support ny approach to this prelimnary objection.

In Hollinger Bus Lines Ltd. v. Ontario Labour Rel ations
Board, [1952] O R 366, [1952] 3 D.L.R 162, the plaintiff had
brought an action against the defendants and on a notion under
then Rule 124, now Rule 126, Spence, J., nade an order staying

the action [[1951] O R 562, [1951] 4 D.L.R 47]. In the
above-cited report the Court of Appeal affirmed his order on
two grounds, i.e., that the defendant was not a suable entity

and that the relief sought was not obtainable in an ordinary
action but only obtainable by way of certiorari and/or

prohi bition. The action had been for a declaration that the
def endant in adjudicating upon a collective agreenent had acted
either without jurisdiction or in excess of jurisdiction as a
result of which an injunction was sought to restrain it from
proceedi ng further.

Rul e 126 was al so enpl oyed i n Branal ea Consoli dat ed

Devel opnents Ltd. v. A-G Ont. et al., [1971] 1 OR 252
Wight, J., in dismssing the action based his decision on the
proposition that an order under the Rul e ought not to be nade

only in the clearest and in very exceptional cases and
that the matter nust be determ ned on the basis that the
plaintiff can establish the allegations of the statenent of
claim

The plaintiff, apparently a | andowner and | and devel oper,

sought a declaration that the Mnister of Minicipal Affairs for
Ontario was acting without jurisdiction in allegedly purporting
to prohibit, restrict or otherwise control the use of land. It
was an attenpt to secure fromthe Court, in the face of
announcenents of policy by the federal and provincial
Governnments, sone statenent of the constitutional rights which
m ght arise and affect the lands of the plaintiff if both
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Governnents carried out the intentions which, as pl eaded,
purported to contenpl ate the expansi on of existing runways and
create additional runways at Toronto International Airport. The
action was dism ssed with costs, subsequently affirnmed by the
Court of Appeal ([1971] 2 OR 570).

Simlarly in Westl ake et al. v. The Queen in right of the
Province of Ontario, [1971] 3 OR 533, 21 D.L.R (3d) 129, an
action was brought against the Ontario Securities Conm ssion.
The defendant noved to strike out the statenent of claimand
dism ss the action as against the Ontario Securities Conmm ssion
on the ground that it was not an entity which can be sued for
damages. The plaintiffs were the owners of securities of the
bankrupt Prudential Finance Corporation Limted which had sold
vari ous types of securities to the public, issued pursuant to a
prospectus and ot her docunents accepted by the Ontario
Securities Commi ssion. The holders of the securities alleged
that the Ontario Securities Conmssion failed to performits
statutory duties and that they as a consequence suffered
damage. Enploying Rule 126, Houl den, J., dism ssed the action,
subsequently affirmed by the Court of Appeal, [1972] 2 OR
605, 26 D.L.R (3d) 273.

| now turn to the substantive parts of these applications.
Fromthe statenment of claimit appears that the plaintiff,
Larry Green, is a Canadian citizen residing in Metropolitan
Toronto and a researcher in the enploy of "Pollution Probe" at
the University of Toronto. The other undisputed facts fromthe
mat eri al and the argunent of counsel | summarize as foll ows.
Lake Ontario Cenent Limted, a body corporate, with head office
at Toronto, entered into a witten | ease on January 12, 1968,
with the Province of Ontario for a parcel of |and containing
16. 02 acres and form ng part of the sand banks and sone | ands
under the waters of West Lake in the Township of Hallowell,
Prince Edward County. Pursuant to the | ease, Lake Ontario
Cenment Limted are | essees for 75 years commenci ng January 1,
1965, and pursuant thereto, have the right to excavate sand
expressed in part in the |ease as foll ows:

and shall be entitled to renpove and use sand so excavated
and shall also be entitled to exclude all persons from using
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the said right-of-way except the Lessor, her servants and
agents, during the termof the said Lease.

The Lessor hereby grants to the Lessee the exclusive right
and privilege to renove and carry away, fromtine to tinme and
wi t hout charge, sand in unlimted quantities fromthe | ands

Sonme two years and three nonths | ater, pursuant to the
authority of the Provincial Parks Act, R S. O 1970, ch. 371,
the Province of Ontario established the "Sandbanks Provinci al
Par k" as a provincial park within the nmeaning of said Act
consisting of 1,802 acres, nore or |less, of |and which
coincidentally is adjacent to and adjoining the 16.02 acres
previously | eased to Lake Ontario Cenent before any park was
ever in existence. The 16.02 acres have never been nor are
they now, part of the said park | ands so dedi cat ed.

The statenment of claimat para. 5 sets out s. 2 of the
Provi nci al Parks Act which states:

2. Al provincial parks are dedicated to the people of the
Province of Ontario and others who may use themfor their
heal t hf ul enjoynment and education, and the provincial parks
shall be maintained for the benefit of future generations in
accordance wth this Act and the regul ations.

and on the basis of s. 2 alleges that it inposes a trust upon
the Province of Ontario with regard to Sandbanks Provinci al
Park so designated, to maintain that park in keeping with the
"spirit" of s. 2 and that by permtting the use of the

adj oining | ands which the Province of Ontario had legally
conveyed by | easehold to the other defendant were in breach of
the trust inplicit in s. 2 set out above.

The plaintiff alleges further at para. 6 of the statenent of
claimthat:

the towering sand dunes which constitute a smal
percentage of the park but virtually the entirety of the
interest | eased by the Province to LOCL are a uni que
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ecol ogi cal, geological and recreational resource required to
be mai ntained for the benefit of the people of Ontario.

That "the towering sand dunes ... constitute ... a unique
ecol ogi cal, geological and recreational resource ..." is
clearly a statenent of opinion as much as a comment that a
particul ar objet d art is good or bad esthetically.

| f the area of the sandbanks contained in the | easehold form
part of the natural part of the park as alleged and were
originally intended by the Province to formpart of the park as
further alleged, it becones difficult to understand how t hat
al l egation could ever be a fact even if no defence were ever
put forward, when one considers the allegations which the
statenent of claimsets out as fact with respect to the
history, that is to say, that there exists nore than a two-year
spread between the execution of the | ease to Lake Ontario
Cenment Conpany Limted and the creation of the park. This
all egation is so obviously unsound as to warrant the appell ant
"frivol ous".

Quite apart fromthe foregoing, both applicants take the
position that:

(a) the plaintiff has no status to bring this action;

(b) the statenent of claimdiscloses no reasonabl e cause of
action.

This plaintiff was careful not to frane the action in public
nui sance. Counsel for the plaintiff conceded in argunent that
on the basis of a public nuisance, the action could not succeed
because there is no suggestion of any damage or injury to the
plaintiff, Larry Green, beyond that which m ght be alleged by
any ot her nenber of the public. The plaintiff has carefully
attenpted to avoid that pitfall but apart fromthe allegation
of a trust and breach thereof, it is ny view that public
nui sance is the only intention to be taken fromthe foll ow ng
all egations quoted directly fromthe statenent of claim

8. The plaintiff alleges that the aforesaid sand renoval
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operations carried on imedi ately adjacent to the boundary of
the park have deleteriously affected and inpaired the
heal t hful enjoynment and natural environnment of the said park.
Particulars of such inpairnment are as foll ows:

a)

b)

d)

t he magni ficent view of towering dunes heretofore
avai l abl e to users of the park, including users of the
waters within the park limts, has been destroyed by
the renoval by the defendant LOCL or its agents of the
two | argest dunes within the | easehold. This
aesthetic inpairnent is worsened by the resulting view
consisting of barren flat land partially covered with
stagnant water, nud, and rubbish, and upon which weeds
have grown;

t he excavated portions of the |easehold, now fl at-

| and, have resulted in swanps and stagnant pools of
wat er in which insects, including nosquitoes, not
heretofore prevalent in the park, breed and from which
they fly to bother users of the Park.

t he defendant LOCL has nade no efforts to control
access to the | easehol d by unauthorized persons, and
the plaintiff alleges that gangs of nmotor cycle
riders, dunebuggys, and notor vehicles in general
enter onto the | easehold causing noi se and dust

di sturbance to users of the Park. The said vehicles
and their operators cause further disturbance to the
Park users by continuing across the defendant LOCL's
| easehold and into the park. The plaintiff further
all eges that prior to the excavation by the defendant
LOCL of sand dunes and the sinmultaneous construction
of a roadway on the | easehold for vehicles renoving

t he sand, access by the said vehicles to the sand
banks portion of the Park and to the area i mmedi ately
adjacent to it was not possible.

the plaintiff alleges that the roadway constructed by
t he defendant LOCL and its excavation of sand dune to
t he edge of West Lake have attracted the | aunchi ng of
nmotori zed boats which pollute the said Wst Lake,
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i ncludi ng portions of water included in the Park by
the regul ations as aforesaid. The said boats create
wave action which under-cuts and damages the sand
dunes within the Park, and the said boats further
cause noi se di sturbance to park users;

e) The noise fromthe excavation and renoval of sand by
t he defendant caused by its use of huge di esel powered
tractors and trucks, together with the said noise from
nmot or vehicles and boats using the defendant LOCL's
| easehol d, and the renoval of |arge dunes between the
park boundary and a private resort, all have
materially interfered with the isolation and privacy
her et of ore enjoyed by park users.

f) The operations carried out by the defendant LOCL are
not in conpliance with relevant provincial |aws
designed for the safety and protection of persons,
especially small children, who frequent the Park and
who are attracted to the | easehol d boundaries which
are steep perpendicular cuts nmade in the high dunes.
The safety and confort of park users are thereby
interfered with.

Furthernore, the inclusion in the name of the plaintiff shown
in the style of cause of the words:

on his own behalf and on behalf of all other people of
the Province of Ontario now living and on behal f of future
generations t hereof

add nothing to the issues, nor do they inprove the plaintiff's
| egal position. They are pretentious and again frivol ous, and
a paradox. As part of the case argued by the respondent (dealt
with post) reliance is had to s. 2 of the Provincial Parks Act
which refers to and includes the people of the world inits

al | -enbraci ng expression "and others". |If any weight was to be
given to this description of the plaintiff in the style of
cause and reliance was seriously had to the wording of s. 2 of
the Act, the plaintiff had no right to be selective and | eave
out "and ot hers".
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On the authority of Grant v. St. Lawence Seaway Authority,
[1960] OR 298 at p. 302, 23 D.L.R (2d) 252 at p. 255
Ayl esworth, J. A, stated that the proposition, supported by the
authorities therein quoted, that such an action cannot be
mai nt ai ned as here, by the plaintiff, but only in the nane of
the Attorney-CGeneral with soneone (e.g., Geen in this case) as
relator in the proceedings. The discretion of the Attorney-
Ceneral as to what is a proper case for himso to do

(maintain or bring an action) is absolute. For the

plaintiff to maintain this action in his own nane would require
t hat he show that he:

suffered sonme particular, direct and substantial danmage
over and above that sustained by the public at |arge when the
interference with the public right involves a violation of
sone private right of those persons ..

(the Grant case, at p. 303 OR, p. 256 DDL.R). In the Gant
case, the plaintiff clainmed [at p. 298 O R ]:

an injunction to restrain the defendants [St. Law ence
Seaway Aut hority] from maintaining a public nuisance; being a
hi gh-1 evel suspension bridge of faulty construction and
desi gn spanning the St. Lawence R ver near Cornwall, the
i npending ... danger to the persons and property of Her
Maj esty' s subjects using or passing beneath such bridge."

In the case at bar, nowhere in the statenent of claimdoes
the plaintiff allege that he personally has attenpted to nmake
use of any part of the 16.02 acres or that the defendant Lake
Ontario Cenent Conpany has by its use of the | ands caused any
speci al and peculiar damage to him Sal nond, Law of Torts,
15th ed. (1969), p. 64. For what it is worth, he does not
all ege that he has ever used the park | ands.

Thorson v. A -G Can. et al. (No. 2), [1972] 2 OR 340, 25
D.L.R (3d) 400, was an unsuccessful appeal by the plaintiff,
Thorson, fromthe dismssal of his action by Houl den, J.,
[1972] 1 OR 86, 22 D.L.R (3d) 274. There the plaintiff
was chal l enging the constitutional validity of an Act of
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Parliament, viz., the Oficial Languages Act. The action was
di sm ssed on notion under Rule 124 brought to determ ne a
guestion of |aw whether the plaintiff had any status to

mai ntain the action. Houlden, J., held that since the only
injury or damage he mght suffer would be liability to pay

hi gher taxes as the result of the enactnent thereof, such

i ncrease of taxes, if any, would be borne by all taxpayers and
not by himalone. Therefore, not having been able to show that
he was affected by way of special damage or prejudice to him
personal ly, the | earned Judge held that he had no status to
mai ntai n the action.

In Cowan v. Canadi an Broadcasting Corp., [1966] 2 O R 309
56 D.L.R (2d) 578, the Court of Appeal dism ssed the appeal of
the plaintiff fromthe judgnent of King, J., striking out the
statenment of claimand dismssing the action on the ground that
the plaintiff had no status to maintain sanme. The plaintiff
had sought a declaration that the Canadi an Broadcasti ng
Corporation had no | awful authority to constitute and operate a
radi o broadcasting station in Ontario in the French | anguage;
that public funds were unlawfully appropriated by the defendant
for the purpose of operating such a station and anong ot her
relief, an injunction restraining the defendant from so
broadcasting. Schroeder, J.A, at p. 311 OR, p. 580 D.L.R,
st at ed:

A plaintiff, in attenpting to restrain, control, or confine
within proper Iimts, the act of a public or quasi-public
body which affects the public generally, is an outsider
unl ess he has sustai ned special danage or can show t hat he
has sone "special interest, private interest, or sufficient
interest”. These are terns which are found in the | aw of
nui sance but they have been introduced into cases which al so
i nvolve an alleged |lack of authority. Therefore, in an
action where it is alleged that a public or quasi-public body
has exceeded or abused its authority in such a manner as to
af fect the public, whether a nuisance be involved or not, the
right of the individual to bring the action will accrue as it
accrues in cases of nuisance on proof that he is nore
particularly affected than other people.
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(The enphasis is mne.)

In addition to the authorities referred to above, there are
many nunerous restatenents of these propositions which confirm
the law on facts and situations simlar and anal ogous to the
all egations included in the wit of summobns and statenent of
claimherein. Therefore, the plaintiff has no status to
mai ntain this action.

Perforce, | turn to the second argunent of the applicants
that the statement of claimdiscloses no reasonabl e cause of
action. The only suggestion or allegation that the | ease was
entered into inproperly or that it is not binding upon the
| essor and the lessee is found in part of para. 6 of the
statenent of claimwhich states:

In authorizing the renoval by the defendant Lake Ontario
Cement Limted of the aforesaid sand dunes the Province acted
wi thout |l egal authority and commtted a breach of trust in
that a grant of public |ands was made to a private conpany
for the personal gain and advancenent of that conpany and not
in the public interest.

At the risk of repetition it nust be noted again that when the
| ease was entered into on January 12, 1968, "Sandbanks

Provi nci al Park" had not been established and in fact was not
so established until the promulgation of O Reg. 165/ 70 [ now
R R O 1970, Reg. 695] on April 20, 1970, pursuant to the
Provincial Parks Act. Furthernore, this Regulation did not

i nclude the 16.02 acres dem sed under the |ease. There are
bilateral obligations in the |ease, e.g., the | essee shall have
the right to excavate designated areas and to renove and use
the sane so excavated in unlimted quantities during the term
of the |ease (75 years), provided, however, that no sand shal
be renoved fromthe said | ands below a | evel of 244.10 ft.,
International Geat Lakes Datum The | essee is not permtted
to put any building or structure on the prem ses w thout the
approval of the appropriate provincial authorities designated
in the | ease nor renove trees, or tinber. The |ease further
carries the injunction that if the |lessee fails to renove sand
fromthe said area for a period of three consecutive years that
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the lessor is entitled to cancel the | ease upon 60 days' notice
inwiting. There is nothing in the statenent of claim seeking
to set aside what appears, prim facie, to be a valid and
subsisting |l ease and in any event there is no basis on the
statenment of clai mupon which the plaintiff would have any
right to attack the | ease per se.

The plaintiff, pursuant to paras. 12(c), (d), and (e) of the
statenent of claim seeks tenporary and permanent injunctions
restrai ning the defendant Lake Ontario Cenent Limted from
excavating or renoving sand fromthese | ands which they hold by
| ease and a mandatory injunction requiring the sane defendant
to restore the | easehold to its natural state which can only
mean returning and filling in the sand on the | and where sane
has been excavated. As pointed out above, with respect to sone
of the terns of the | ease, the defendant Lake Ontari o Cenent
Limted, in ny view, has not only a right to excavate the sand
but has an obligation to perform pursuant to the provisions of
the said | ease, none of which provisions, it is alleged in the
statenent of claim have been breached.

The substantial part of the issues raised by the statenent of
claim(not the facts) is the allegation that both defendants
have commtted a breach of trust in violation of s. 2 of the
Provincial Parks Act. In the first instance it is clear that
there is no duty required of any person or corporation to
mai ntai n t he Sandbanks Provincial Park other than the Province
of Ontario and therefore, the defendant Lake Ontario Cenent
Conpany Limted could not be so included on any concei vabl e
basis. That part of the prayer for relief is set out in para.
12 (b):

a declaration that the defendant LOCL has breached a duty on
all persons by virtue of s. 2 of the said Act;

Secondly, if there is any duty upon the Province of Ontario to
mai ntain the park lands that is set out in para. 12(a) thereof:

a declaration that the defendant the Province has breached
the trust inposed upon it by virtue of s. 2 of The Provincial
Par ks Act;
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Par agraph 12(b) is so inplausible as to put that part of the
prayer in the sane context as being "frivol ous".

The plaintiff, in fact, is seeking a declaration of breach of
a statutory trust which is not open to himunless he has a
speci al interest above that of the general public, the
authority for which proposition | find to be in Cowan v.
Canadi an Broadcasting Corp., supra. Although the action was
not framed in nuisance, nevertheless, | alluded to that as
bei ng a possible basis of giving status to the plaintiff
earlier. As obiter | add that a stranger cannot conpl ain about
use nmade of one's own | ands, and only the Province of Ontari o,
in this instance, could take the necessary steps to abate a
publ i c nui sance.

It was also admtted by counsel for the plaintiff that but
for the existence of s. 2 of the Provincial Parks Act there
woul d be no basis for bringing the action. Notw thstanding the
phi | osophi cal and noble intentions (my expression) of the
Legislature to express in the pertinent section an ideol ogical
concept, no statutory trust has been created. It becones
necessary to break down the wording thereof: "All provincial
parks are dedicated to the people of the Province of Ontario
and ot hers who may use them..." This sinply makes it clear
that all persons (and | presune that includes those lawfully in
Canada) are entitled to make use of the parks w thout the
inhibitions or restrictions of race, religion, creed or other
prejudicial inmplications inimcal to the welfare of society and
particularly the people of Ontario. "... and the provincial
parks shall be maintained for the benefit of future generations
in accordance with this Act and the regul ations” inplies that
the Province of Ontario is required to physically nmaintain the
parks so dedicated. This viewis confirnmed and anplified by
the provisions of s. 3(1) and all the subsections of s. 19
covering such things as the issuing of permts, the fees for
the right to enter and use the parks, which are so conplete as
to make the power of the Province in the whole concept of park
| ands, absol ute.

A reading of s. 2 together wwth s. 3(2) nmakes it clear that
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the subject-matter of the trust is not certain. Section 3(2)
enpowers the Province to increase, decrease or even put an end
to or "close down" any park. There cannot be a trust as is
all eged by the plaintiff herein unless the subject-matter of
the trust is of certainty.

The significance of the powers in s. 3(2):

3(2) ... decrease the area of any provincial park and may
delimt any provincial park.

defeats any confort that one can obtain in the words of the
| earned authority, Keeton in Law of Trusts, 9th ed. (1968), p.
5, where it is stated:

Al that can be said of a trust, therefore, is that it is the
rel ati onship which arises wherever a person called the
trustee is conpelled in Equity to hold property, whether real
or personal, and whether by legal or equitable title, for the
benefit of sone persons (of whom he may be one and who are
termed cestui que trust) or for sone object permtted by |aw,
in such a way that the real benefit of the property accrues,
not to the trustee, but to the beneficiaries or other objects
of the trust.

(The enphasis is mne).

Thi s statenent when considered in the Iight of s. 3(2) and
when coupled with s. 2 should nake it clear that the Province
of Ontario cannot be held to be a trustee. Section 3(2) cannot
be construed as conpelling the Province to hold these | ands or
for that matter any park lands, for any certain period of tinme
or forever for the purposes that are all eged by the respondent
to be read into s. 2 of the Provincial Parks Act.

Agai n, when one considers the whole of s. 19 of the

Provincial Parks Act and apart fromny view wth respect to
uncertainty that prevents the establishnment of a trust here,
and apart fromthe fact that it is inpossible to determ ne that
there is a cestui que trust, s. 19 gives unfettered and w de
rangi ng powers to the Province in the operation and use of its
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parks and their ancillary or collateral benefits not only for
the public but it also permts the use of sane for private

busi ness enterprises, other gainful activities for special

"cl asses", e.g., anusenent operators, tourist acconmmodation
operators, retail and whol esale stores and all manner of trades
and busi nesses all of which would depend upon the discretion of
t he governnent. The action therefore as franed for breach of
trust discloses no reasonabl e cause of action.

No one can be critical of resort to the Courts to renedy
social wongs or injustices by way of interpretation of |aw,
either statutory or by precedent. This is desirable in our
rapi dly changi ng society and preferable to the | awl ess or
anarchial way of seeking rectification of real as well as
unreal injustices, inequities and abuses as practised in other
jurisdictions. Nevertheless, if resort to the Courts is to be
had, care nust be taken that such steps are froma sound base
in law otherwise ill-founded actions for the sake of using the
Courts as a vehicle for expoundi ng phil osophy are to be
di scour aged.

Having first concluded that the plaintiff has no status to
mai ntain this action and that the statenment of claimdiscloses

no reasonabl e cause of action, on reflection, I do not think it
i nproper for me to find also that the action is vexatious and
frivolous. | say this because the plaintiff had to know of the

exi stence and terns of the lease and that it pre-dated by a
substantial period of tinme, the establishnment of Sandbanks
Provinci al Park.

In the result, the applications of both defendants are
al l oned and the action against all defendants is dismssed with
costs of the application and the action forthwith after
taxation thereof to the defendants who are each entitled to
their costs as taxed separately.

Applications all owed.
Cl VT ENVT ESTT
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